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1.1 

Preliminary 

I have been appointed by the Attorney General to carry out a review of the offences 
which at present apply when a fatality occurs involving a motor vehicle on private 
property. Concerns were raised in late 2013 by the Deputy State Coroner at the 
conclusion of an inquest into the deaths of two young people who died on 27 
January 2010, the Deputy State Coroner finding that they died "from hypoxic brain 
injury following a cardiac arrest as a result of injuries sustained as a result being run 
over and crushed by a vehicle" .1 The deaths occurred on private land. 

Terms of reference for the inquiry 
~ -- ·- - ··- - . 

1.2 The terms of reference for the inquiry are: 

• To advise on whether reform is needed in relation to offences that apply to 
incidents where the driving of a motor vehicle on private property (off-road) 
results in a fatality, taking into account the Deputy State Coroner's findings on 
the deaths of Ms Eliza Wannan and Mr William Dalton-Brown. 

• In preparing this advice, the Review will: 

Consider the scope of existing offences inter alia in the Crimes Act 
1900 and Road Transport Act 2013 that apply to circumstances where 
the driving of a motor vehicle on private property (off-road) results in a 
fatality. 

Take into account the respective roles of criminal and road transport 
legislation. 

Have regard to the work done by the Government's inter-departmental 
working group in response to the Coroner's decision. 

Consult with relevant stakeholders including the families of Ms 
Wannan and Mr Dalton-Brown. 

Consider the law and experience of other jurisdictions in addressing 
similar issues. 

• Report back to Government in the first quarter of 2015. 

Note that the families' concerns about the original police investigation into the 
deaths of Ms Wannan and Mr Dalton-Brown are outside the scope of this 
review. They are under active investigation by the Professional Standards 
Command of the NSW Police Force. 

Background facts 
-- ----- -

1.3 On the Australia Day long weekend in 2010, Ms Wannan and Mr Dalton-Brown, 
both 19 years old, attended a party at a private property in Molong (about 35km 

1. Inquest into the deaths of Eliza Wannan and William Dalton-Brown, 9 October 2013. 
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north-west of Orange). Many attendees drove and parked their cars at the property, 
intending to stay the night. 

1.4 In the early hours of 26 January 2010, Ms Wan nan and Mr Dalton-Brown were 
asleep on a swag in the paddock when they were run over by a vehicle driven by 
Rhys Colefax. They died on 27 January 2010 as a result of their injuries. 

1.5 M r Colefax was a 17 year old learner driver at the time of the incident. He had 
driven to the party unaccompanied. 

1.6 M r Colefax was subject to a breathalyser test by police officers who attended the 
scene. He tested negative for alcohol, although the alcolizer was later found to be 
faulty. He was also taken to hospital to provide blood and urine samples. His blood 
was found to contain 0.039g per 1 OOmL of alcohol. 

1.7 Mr Colefax did not provide a statement to investigating police. No charges were 
laid. 

1.8 A coronia! inquest commenced on 23 May 2011 before Deputy State Coroner 
Magistrate Freund. 

1.9 On 27 May 2011 , on the final day of the first fixture for the inquest, the Deputy State 
Coroner formed the view pursuant to s 78(1 )(b) of the Coroners Act 2009 (NSW) 
that the evidence she had heard was capable of satisfying a jury beyond reasonable 
doubt that Mr Colefax was guilty of dangerous driving causing death. She referred 
the matter to the Director of Public Prosecutions (DPP). The DPP declined to 
prosecute. 

1.10 The inquest recommenced on 23 September 201 3. On 9 October 2013 the Deputy 
State Coroner handed down her findings. She concluded that Ms Wannan and Mr 
Dalton-Brown died of injuries sustained as a result of being run over and crushed by 
a vehicle. 

Coroner's report 

1.11 The Deputy State Coroner noted in her report : 

? 

As previously indicated, my role as Coroner is confined to issues in relation to 
cause and manner of death. The anomalies with respect to Road Transport Act 
2013 (and its predecessor the Road Transport (Safety and Management) Act 
1999) falls outside the ambit of my jurisdiction, and for that reason alone I 
decline to make any formal recommendations regarding the drafting of the 
legislation and the fact that it does not currently create an offence for negligent 
driving that occurs in an area that is neither a road nor a road related area. This 
however, should not be read as an endorsement of the legislation as it is 
currently drafted but rather as an observation that there is an anomaly which 
can result in a negligent driver who has caused harm or death to another, not 
facing a possible legal penalty as the driving occurred on private land/property.2 

2. Inquest into the deaths of Eliza Wannan and William Dalton-Brown, 9 October 201 3, 14. 
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1.12 The anomalies as stated by the Deputy State Coroner referred to in that paragraph 
and a previous paragraph dealing with breath and blood testing can be summarised 
as follows: 

(a) The offence of negligent, furious or reckless driving causing death under s 42 of 
the Road Transport (Safety and Management) Act 1999 (NSW) as then in force 
applied only to offences on a road or road related area. That position has been 
continued under the Road Transport Act 2013 (NSW). 

(b) Powers of the police to require a person to undergo a breath test or blood 
sample for alcohol or drugs were restricted to cases where a vehicle is or was 
being driven on a public road or road related area. 

(c) NSW law does not make it an offence for a person to drive negligently on private 
property so as to cause death . 

(d) Legislation in other states does create offences whether or not death occurs as 
a result of driving on a road . 

1.13 As a result of the comments of the Deputy State Coroner, an interagency working 
group was formed to examine the relevant provisions of the Crimes Act 1900 (NSW) 
and the Road Transport Act 2013 (NSW). The group comprised representatives 
from the Ministry for Police and Emergency Services; Transport for NSW; NSW 
Police Force; and the Department of Justice. 

1.14 The working group did not recommend any new offence be created but it did 
recommend that power to take a blood sample where a fatal accident occurs be 
extended to drivers of vehicles involved in accidents on private land. This is not a 
matter the subject of this report. 
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2. The present law in New South Wales 

Crimes Act 1900 (NSW) 

Section 18 Murder and manslaughter defined 

( 1) 

(a) Murder shall be taken to have been committed where the act of the 
accused, or thing by him or her omitted to be done, causing the 
death charged, was done or omitted with reckless indifference to 
human life, or with intent to kill or inflict grievous bodily harm upon 
some person, or done in an attempt to commit, or during or 
immediately after the commission, by the accused, or some 
accomplice with him or her, of a crime punishable by imprisonment 
for life or for 25 years. 

(b) Every other punishable homicide shall be taken to be manslaughter. 

Section 52A Dangerous driving: substantive matters 

(1) Dangerous driving occasioning death 
A person is guilty of the offence of dangerous driving occasioning death if 
the vehicle driven by the person is involved in an impact occasioning the 
death of another person and the driver was, at the time of the impact, 
driving the vehicle: 

(a) under the influence of intoxicating liquor or of a drug, or 

(b) at a speed dangerous to another person or persons, or 

(c) in a manner dangerous to another person or persons. 

A person convicted of an offence under this subsection is liable to 
imprisonment for 10 years. 

(2) Aggravated dangerous driving occasioning death 
A person is guilty of the offence of aggravated dangerous driving 
occasioning death if the person commits the offence of dangerous driving 
occasioning death in circumstances of aggravation. A person convicted of 
an offence under this subsection is liable to imprisonment for 14 years. 

(3) Dangerous driving occasioning grievous bodily harm 
A person is guilty of the offence of dangerous driving occasioning grievous 
bodily harm if the vehicle driven by the person is involved in an impact 
occasioning grievous bodily harm to another person and the driver was, at 
the time of the impact, driving the vehicle: 

(a) under the influence of intoxicating liquor or of a drug, or 

(b) at a speed dangerous to another person or persons, or 

(c) in a manner dangerous to another person or persons. 

A person convicted of an offence under this subsection is liable to 
imprisonment for 7 years. 
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(4) Aggravated dangerous driving occasioning grievous bodily harm 
A person is guilty of the offence of aggravated dangerous driving 
occasioning grievous bodily harm if the person commits the offence of 
dangerous driving occasioning grievous bodily harm in circumstances of 
aggravation. A person convicted of an offence under this subsection is 
liable to imprisonment for 11 years. 

(5) When vehicle is involved in impact-generally 
For the purposes of this section, the circumstances in which a vehicle is 
involved in an impact occasioning the death of, or grievous bodily harm to, 
a person include if the death or harm is occasioned through any of the 
following: 

(a) the vehicle overturning or leaving a road while the person is being 
conveyed in or on that vehicle (whether as a passenger or 
otherwise), 

(b) an impact between any object and the veh icle while the person is 
being conveyed in or on that vehicle (whether as a passenger or 
otherwise), 

(c) an impact between the person and the vehicle, 

(d) the impact of the vehicle with another vehicle or an object in , on or 
near which the person is at the time of the impact, 

(e) an impact with anything on, or attached to, the vehicle, 

(f) an impact with anyth ing that is in motion through falling from the 
vehicle, 

(g) the person fa lling from the vehicle, or being thrown or ejected from 
the vehicle, while being conveyed in or on the vehicle (whether as a 
passenger or otherwise), 

(h) an impact between any object (including the ground) and the 
person, as a consequence of the person (or any part of the person) 
being or protruding outside the vehicle, while the person is being 
conveyed in or on the vehicle (whether as a passenger or 
otherwise) . 

(6) When vehicle is involved in causing other impacts 
For the purposes of this section, a vehicle is also involved in an impact 
occasioning the death of, or grievous bodily harm to, a person if: 

(a) the death or harm is occasioned through the vehicle causing an 
impact between other vehicles or between another vehicle and any 
object or person or causing another vehicle to overturn or leave a 
road, and 

(b) the prosecution proves that the vehicle caused the impact. 

(7) Circumstances of aggravation 
In this section, circumstances of aggravation means any circumstances at 
the time of the impact occasioning death or grievous bodily harm in which: 

(a) the prescribed concentration of alcohol was present in the accused's 
breath or blood, or 
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(b) the accused was driving the vehicle concerned on a road at a speed 
that exceeded, by more than 45 kilometres per hour, the speed limit 
(if any) applicable to that length of road , or 

(c) the accused was driving the vehicle to escape pursuit by a police 
officer, or 

(d) the accused's ability to drive was very substantially impaired by the 
fact that the accused was under the influence of a drug (other than 
intoxicating liquor) or a combination of drugs (whether or not 
intoxicating liquor was part of that combination). 

(8) Defences 
It is a defence to any charge under this section if the death or grievous 
bodily harm occasioned by the impact was not in any way attributable (as 
relevant) : 

(a) to the fact that the person charged was under the influence of 
intoxicating liquor or of a drug or a combination of drugs, or 

(b) to the speed at which the vehicle was driven, or 

(c) to the manner in which the vehicle was driven. 

(9) Definitions 
In this section: 

drug has the same meaning as it has in the Road Transport Act 2013. 

object includes an animal, building, structure, earthwork, embankment, 
gutter, stormwater channel, drain, bridge, culvert, median strip, post or 
tree. 

prescribed concentration of alcohol means a concentration of 0.15 
grammes or more of alcohol in 210 litres of breath or 100 millilitres of 
blood. 

road means: 

(a) a road or road related area within the meaning of section 4 (1) of the 
Road Transport Act 2013 (other than a road or road related area 
that is the subject of a declaration made under section 18 (1) (b) of 
that Act relating to all of the provisions of that Act), or 

(b) any other place. 

vehicle means: 

(a) any motor car, motor carriage, motor cycle or other vehicle propelled 
wholly or partly by volatile spirit, steam, gas, oil, electricity, or by any 
other means other than human or animal power, or 

(b) a horse-drawn vehicle , 

whether or not it is adapted for road use, but does not mean a vehicle 
used on a railway or tramway. 

Section 53 Injuries by furious driving etc 

Whosoever, being at the time on horseback, or in charge of any carriage or 
other vehicle, by wanton or furious riding , or driving, or racin~ . or other 

7 
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misconduct, or by wilful neglect, does or causes to be done to any person any 
bodily harm, shall be liable to imprisonment for two years. 

Section 54 Causing grievous bodily harm 

Whosoever by any unlawful or negligent act, or om1ss1on, causes grievous 
bodily harm to any person, shall be liable to imprisonment for two years. 

Discussion of Crimes Act sections 

2.1 Involuntary manslaughter takes place where an accused by intentional act or 
omission causes the death of a person in circumstances involving a great falling 
short of the standard of care a reasonable person would have exercised and which 
involves such a high degree of risk of death or grievous bodily harm that the doing 
of the act merits criminal punishment.1 

2.2 So far as s 52A is concerned, while there are some parts of it such as s 52A(5)(a), 
(6) and (7)(b) referring to incidents on a road, the section does cover off-road 
conduct. Even where the section refers to a road this is defined to mean a road or 
road related area or "any other place".2 

2.3 It was held in King v ~ in relation to s 319 of the Crimes Act 1958 (Vic) that criminal 
negligence in some degree was not an element to be made out in a charge of 
dangerous driving. To make out the charge it must be established that the driver so 
seriously failed to control the vehicle that there was a real risk of danger to other 
persons within the vicinity of the vehicle. It is the risk which must be considered, 
although the result is part of the offence. 

2.4 Section 53 is directed to intentional acts of misconduct and applies only where 
bodily harm has been caused. Section 54, insofar as it relates to negligent acts, has 
been held to mean the criminal standard of negligence which applies to the 
common law crime of manslaughter as a result of negligent acts and omissions.4 In 
so far as it relates to unlawful acts this has been held to require an unlawful and 
dangerous act sufficient for a charge of manslaughter. 5 

2.5 It follows that there is no provision in the Crimes Act 1900 (NSW) which would 
establish as a crime death occasioned by what might be described as mere 
negligence and negligence sufficient for an action in tort. 

1. Nydam v R (1977] VR 430, 445. 

2. Crimes Act 1900 (NSW) s 52A(9). 

3. (2012) 245 CLR 588 [38] (French CJ, Grennan and Kiefel JJ). 

4. R v D [1 984]3 NSWLR 29. 

5. R v Pullman (1991) 25 NSWLR 89. 
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Road Transport Act 2013 (NSW) 
----'------'--------------------

Section 3 Objects of Act 
(cf DL Act, s 3; STM Act, s 3; VR Act, s 3) 

The objects of this Act are as follows: 

(a) to consolidate in the one Act most of the existing statutory prov1s1ons 
concerning road users, road transport and the improvement of road safety 
in this jurisdiction, 

(b) to provide for the following in a manner consistent with the Agreed 
Reforms within the meaning of the Inter-Governmental Agreement for 
Regulatory and Operational Reform in Road, Rail and lntermodal 
Transport entered into by the Commonwealth , the States and the 
Territories: 

(i) a driver licensing system as part of a uniform national approach to 
driver licensing (including uniform driver licence classes and licence 
eligibility criteria) , 

(ii) a vehicle registration system as part of a uniform national approach 
to vehicle registration and standards, 

(ii i) systems for the improvement of road safety and transport efficiency, 

(iv) the reduction of costs relating to administering road transport, 

(c) to facilitate the recovery of expenses incurred in the administration of this 
Act (particularly, in connection with driver licensing and vehicle 
registration) and the collection of fees and charges payable under this Act 
and the statutory rules, 

(d) to provide for additional matters concerning the regulation of road users 
and road transport and the improvement of road safety in this jurisdiction 
that are not otherwise dealt with by the Agreed Reforms. 

Section 4 Definitions 

road related area means: 

(a) an area that divides a road, or 

(b) a footpath or nature strip adjacent to a road, or 

(c) an area that is open to the public and is designated for use by cyclists or 
animals, or 

(d) an area that is not a road and that is open to or used by the public for 
driving, riding or parking vehicles, or 

(e) a shoulder of a road, or 

(f) any other area that is open to or used by the public and that has been 
declared under section 18 to be an area to which specified provisions of 
this Act or the statutory rules apply. 

9 
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Section 5 References to "road" generally include "road related area" 
(cf Gen Act, s 3 (3)) 

Each reference in this Act (except in this Part) to a road includes a reference to 
a road related area, unless otherwise expressly stated in this Act. 

Section 117 Negl igent, fu rious or reckless dr iving 
(cf STM Act, s 42) 

(1) A person must not drive a motor vehicle on a road negligently. 

Maximum penalty: 

(a) if the driving occasions death-30 penalty units or imprisonment for 
18 months or both (in the case of a first offence) or 50 penalty units 
or imprisonment for 2 years or both (in the case of a second or 
subsequent offence) , or 

(b) if the driving occasions grievous bodily harm-20 penalty units or 
imprisonment for 9 months or both (in the case of a first offence) or 
30 penalty units or imprisonment for 12 months or both (in the case 
of a second or subsequent offence), or 

(c) if the driving does not occasion death or grievous bodily harm-1 0 
penalty units. 

(2) A person must not drive a motor vehicle on a road furiously, recklessly or 
at a speed or in a manner dangerous to the public. 

Maximum penalty: 20 penalty units or imprisonment for 9 months or both 
(in the case of a first offence) or 30 penalty units or imprisonment for 12 
months or both (in the case of a second or subsequent offence). 

(3) In considering whether an offence has been committed under this section, 
the court is to have regard to all the circumstances of the case, including 
the following : 

(a) the nature, condition and use of the road on which the offence is 
alleged to have been committed, 

(b) the amount of traffic that actually is at the time, or which might 
reasonably be expected to be, on the road, 

(c) any obstructions or hazards on the road (including, for example, 
broken down or crashed vehicles, fallen loads and accident or 
emergency scenes). 

(4) In this section: 

grievous bodily harm includes any permanent or serious disfigurement. 

Discussion of Road Transport Act sections 
- ----·---- - - -- --

2.6 Section 11 7 is restricted to conduct occurring while driving on a road (when I speak 
of road in this review I do so in the definition sense as including a road related 
area). That conforms clearly with the objects of the Act in section 3. The conduct to 
which s 117(2) is directed insofar as it deals with dangerous driving would appear to 
be conduct to which s 52A of the Crimes Act 1900 would apply, and insofar as it 

10 
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relates to reckless or furious driving, would if intentional fall within s 53 of the 
Crimes Act 1900. 

The concept of negligent driving is well known in motor traffic law. It is directed to 
negligence of a lesser degree than is required to sustain offences such as culpable 
driving under s 318 of the Crimes Act 1958 (Vic) or an offence under s 54 of the 
Crimes Act 1900 (NSW). The requirements to establish negligent driving under 
s 117 are set out in the following paragraphs of the judgment of Johnson J in 
Director of Public Prosecutions (NSW) v Yeo: 6 

25 The offences of negligent driving occasioning death or grievous bodily harm 
were introduced by amendment to s 4 of the Traffic Act 1909 by the Traffic 
(Driving Offences) Amendment Bill 1994. 

26 The statutory offence of negligent driving in s 42(1) is the successor to the 
offence of negligent driving originally enacted in s 4 Motor Traffic Act 1909. 
The history of this offence, and its relationship with culpable driving under 
s.52A Crimes Act 1900 and manslaughter, was considered by O'Brien CJ of 
CrD (Street CJ and Nagle CJ at CL agreeing) in R v Buttsworth [1983] 
1 NSWLR 658 at 664ff. 

27 Negligent driving is established where it is proved beyond reasonable doubt 
that the accused person drove a motor vehicle in a manner involving a 
departure from the standard of care for other users of the road to be 
expected of the ordinary prudent driver in the circumstances. The distinction 
which may be drawn between driving negligently, driving in a manner 
dangerous to the public and driving of a kind which justifies a conviction for 
manslaughter is essentially a distinction in the degree of negligence 
appropriate to the offence, being a distinction in the degree of departure 
from the standard of care for other users of the road to be expected of the 
ordinary prudent driver in the circumstances: R v Buttsworth at 672. 

28 The provision now contained in s 42(3) demonstrates that the statutory 
offence of negligent driving may be committed although there may be no 
other traffic on the road, if other traffic might reasonably be expected to be 
there: R v Buttsworth at 667-668. 

29 The question is essentially whether the driver was exercising that degree of 
care which the ordinary prudent driver would exercise in all the 
circumstances, including the circumstances as set out in s 42(3): Simpson v 
Peat [1 952] 2 QB 24. 

30 To prove the offence of negligent driving under s 42(1 ), it is not necessary 
that there be any injury to a person or damage to property: R v Buttsworth 
at 667-668. Of course, if the negligent driving occasions death or grievous 
bodily harm, the driver will be liable to a higher maximum penalty: s 42(1 )(a) 
and (b). 

31 In R v Buttsworth at 682, O'Brien CJ of CrD said: 

If, therefore, it were necessary to deal with the offence of manslaughter by 
criminal negligence and the offence of culpable driving, it would , I should 
think, obviously be necessary to indicate to the jury the differing standards 
of neglect for the safety of the public as other road users liable to be 
affected by the three standards in ascending order if the jury were to have 
any realistic appreciation of what the law was talking about in offences of 

6. (2008) 188 A Crim R 82. 
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manslaughter and of culpable driving and how they stood in relation to the 
well-known summary offence of negligent driving and the standard of 
negligence it involves. 

32 It is clear that negligent driving is to be regarded as someth ing less serious 
than reckless or furious driving or driving at a speed or in a manner 
dangerous to the public (all offences contained in s 42(2) of the Act): Clout v 
Hutchinson at 35. In Ex parte Graham; Re Dowling [1969] 1 NSWR 231 at 
241 , Asprey JA observed: 

Like the tort of negligence, 'negligent driving' is difficult to reduce to a set 
of rules. It covers a multitude of sins. It relates to the circumstances of the 
occasion. What would constitute the offence in one instance would pass 
without censure in another. 

2.8 The provisions of s 42 of the Road Transport (Safety and Management Act) 1999 
(NSW) now appear in s 117 of the Road Traffic Act 2013 (NSW). The decision of 
the High Court in King v R7 has held that in so far as Buttsworth refers to a standard 
of negligence appropriate to the offence of dangerous driving it should not be 
followed. It follows that the second sentence in paragraph 27 of the judgment of 
Johnson J in Yeo would no longer set out the law. The current position is that set 
out in the first sentence of paragraph 27 and in paragraph 32 of the judgment, 
bearing in mind that the decision was concerned with driving on a road. The words 
"for other persons likely to be in the vicinity" would be substituted for the words "for 
other users of the road" in the first sentence of paragraph 27 if off-road conduct 
were to be brought within its provisions. I also point out that the statement in 
paragraph 32 as to relative seriousness of offences does not appear to accord with 
the penalties under s 117(1 )(a) and (b) but is accurate so far as s 117(1 )(c) conduct 
is concerned. 

2.9 This review is directed to the question of whether reform is needed to bring about a 
situation so that off-road conduct, which would not be so serious as to fall within 
s 52A, s 53 or s 54 of the Crimes Act but which would be the type of conduct to 
which s 117 of the Road Transport Act applies if it were on road conduct, should be 
made an offence if the conduct resulted in the death of another person. 

7. (2012) 245 CLR 588. 
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3. Legislation in other jurisdictions 

3.1 

3.2 

3.3 

3.4 

3.5 

The relevant legislation in other jurisdictions is set out in Appendix A. 

All of the jurisdictions considered have provisions under their criminal laws similar to 
s 52A of the Crimes Act 1900 (NSW) relating to dangerous driving. No jurisdiction 
except for Queensland has an offence of negligent driving on private land. 

The Transport Operations (Road Use Management) Act 1995 (Qid) provides: 

Section 83 Careless driving of motor vehicles 

Any person who drives a motor vehicle on a road or elsewhere without due care 
and attention or without reasonable consideration for other persons using the 
road or place is guilty of an offence. 

Maximum penalty-40 penalty units or 6 months imprisonment. 

This provision extends to off-road driving. In its terms it applies whether or not any 
person is killed or injured. It is the only provision directly relevant to the comments 
of the Deputy State Coroner so far as this review is concerned. In its terms it does 
not appear to be directed to driving in a manner causing death, perhaps because it 
was thought such conduct would in most cases bring about a charge of 
manslaughter or an offence under ss 289 or 328A of the Queensland Criminal 
Code. 

Statistical information from the Queensland Police Service, which is responsible for 
s 83 prosecutions, does not distinguish on road from off-road prosecutions under 
s 83, whether for offences resulting in death or otherwise. 

13 
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4. Roles of criminal and road transport legislation 

4.1 

4.2 

4.3 

As a general rule the Crimes Act 1900 (NSW) deals with offences regarded as 
serious and worthy of the attention of the general criminal law. Acts such as the 
Crimes (Domestic and Personal Violence) Act 2007 (NSW) and the Drug Misuse 
and Trafficking Act 1985 (NSW) deal with specific areas of conduct, while the 
Summary Offences Act 1988 (NSW) deals with less serious offences. Acts such as 
the Road Transport Act 2013 (NSW) create statutory offences which relate to 
specific activities and conduct, restricted in such a case to activities or conduct on a 
road or road related area. 

A consideration of the law relating to s 54 of the Crimes Act 1900 (NSW) makes it 
clear that negligence under the Crimes Act 1900 is something more than the lowest 
grade of negligence, involving an epithet such as "gross" or "culpable". Some 
ingenuity would be needed on the part of Parliamentary Counsel if it were decided 
to make mere negligence in the driving of a vehicle on private land a crime under 
the Crimes Act 1900. In the same way, the Road Transport Act 2013 (NSW) is 
directed to conduct and activities on a road and licensing of road users. To insert 
into s 117 of the Road Transport Act 2013 the words "or elsewhere" does to a 
logical mind seem clearly outside the objects of the Act set out in s 3. This is 
however a matter more for Parliamentary Counsel than for this review. 

If any new offence is to be created, consideration could be given to including it in 
the Summary Offences Act 1988 (NSW) as a possible way of overcoming the 
difficulties I have mentioned. 
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5. Is reform of the law needed? 

5.1 

5.2 

5.3 

The question here is whether some offence relating to conduct less worthy of 
condemnation than s 52A conduct, and probably of the nature of negligent driving if 
on a road, should apply to driving on private land. 

As a starting point the following matters should be borne in mind: 

(1) There are no licensing restrictions as to age, ability, qualifications or otherwise 
which bear upon drivers of vehicles on private land; 

(2) There are no requirements for registration or inspection or insurance of vehicles 
used only on private land; and 

(3) There is far less likelihood of a fatal accident involving the death of a person 
through a vehicle accident on private land than on a road, and it is more likely 
that if there is a death it will be the death of the driver rather than of another 
person. It is usually the driver who is at risk of his own dangerous or negligent 
driving. Figures for deaths involving driving of tractors or quad bikes on farms 
would bear this out.1 

In each of the last ten years there have been over 30 prosecutions under 
s 52A(1)(c) of the Crimes Act 1900 (NSW) for driving in a manner dangerous, the 
majority ending in conviction. However the figures of the NSW Bureau of Crime 
Statistics and Research do not indicate how many, if any, of these prosecutions 
were for off-road activities.2 

1. For example, in the case of work related tractor deaths on farms, from 2003-2011 there were 23 
workers killed after being hit by their own tractor, compared with 3 workers hit and killed by 
tractors they were not driving: WorkSafe Australia, Work-Related Injuries and Fatalities on 
Australian Farms (March 2013) 11 . 

2. NSW Bureau of Crime Statistics and Research, NSW Criminal Courts Statistics 2004 to 2014: 
Number of finalised charges for dangerous driving occasioning death under sections 52A (1) and 
(2) ofthe Crimes Act by outcome, ref sr15-12732. 
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6. Meetings with interested parties or bodies 

6.1 

6.2 

6.3 

6.4 

6.5 

6.6 

6.7 

Appendices B and C list the submissions I received and the stakeholders with 
whom I have consulted. 

I have met with the inter-departmental working group comprising representatives of 
the Ministry for Police and Emergency Services, Transport for NSW, NSW Police 
Force and the Department of Justice. My purpose in doing so was to ensure I 
understood their reasons for the recommendation that no new offence be created, 
and to ascertain whether there had been any change of mind. 

It is correct and proper to say that while there has been no change of mind, the 
members had great sympathy for the families of the two young people killed and 
could understand their dismay that the driver involved was able to go "scot free". 
Their main concerns, however, were the difficulty in determining what conduct was 
negligent in the great variety of circumstances that can occur on private land; the 
fact that disastrous results might be thought by members of the public to establish 
negligence; and the important question of whether or not it was desirable to bring 
merely negligent conduct within the purview of the criminal law, it being understood 
the duties and conduct required of road users were much more easily identified. 

In a written submission Transport for NSW suggested that s 53 of the Crimes Act 
1900 (NSW) could be rewritten to encompass negligent driving off-road occasioning 
deaths. However, after discussion it became apparent that, as what were called 
"driveway accidents" and other momentary negligent acts were not intended to be 
included and that what was suggested was legislation along the lines of s 318 of the 
Crimes Act 1958 (Vic), this proposal could not have the result intended by Transport 
for NSW. 

Driveway accidents are generally those occurring on driveways of residential 
properties usually involving small children. It is not a permissible argument to say 
that, if an offence of negligent driving applied, police or the DPP would not 
prosecute in those circumstances. While recognising there is some discretion, if 
particular conduct is a crime or an offence under traffic legislation that is what it is 
and prosecution might result. However, it does appear from an issues paper1 of the 
NSW Child Death Review Team that many such instances would not be found to 
result from negligence. 

A representative of the NSW Police Force was of the view that the multitude of 
circumstances which might be relevant would make it very difficult for the police to 
determine whether a death on private land had been caused by negligent driving . In 
addition he was concerned about the prospect of conflict between prosecuting 
authorities in a case which might fall within the Work Health and Safety Act 2011 
(NSW). I do not consider this last concern justifies inaction. 

A second meeting was held with the Senior Public Defender, a representative of the 
Law Society of NSW from its Criminal Law Committee (also representing its Rural 

1. NSW Child Death Review Team, Child deaths: Low Speed Vehicle Run-Over fatalities of young 
children 2002- 2011 , Issues Paper 2, February 2013. 
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Issues Committee), representatives from Legal Aid NSW and a representative from 
the Aboriginal Legal Service. The relevant bodies had provided written submissions. 
Both the Law Society of NSW and Aboriginal Legal Service expressed what might 
be called "thin edge of the wedge" concerns. They were concerned that if there 
were an offence of negligent driving on private property, requirements under the 
Road Transport Act 2013 (NSW) or regulations for inspections, reg istration and 
insurance of vehicles, and age and licensing requirements for drivers might 
eventually be applied to off-road vehicles and drivers. This would be an unjustified 
restriction on the activities of people such as farmers. I doubt if this is a realistic 
concern but, if there is to be any new offence created , this is I think a reason not to 
include it in the Road Transport Act 2013 (NSW). 

6.8 The representatives of Legal Aid NSW, the Aboriginal Legal Service, the Public 
Defender and the Law Society of NSW opposed any new offence, being of the view 
that the present law recognised and controlled in a proper way the differences 
between driving on a road and driving on private property. In addition when I 
discussed this with them they recognised that in cases such as driveway accidents, 
and in many cases of deaths on farms, it is often close family members of those 
killed who are the drivers and that their grief would often be sufficient punishment. 
Mere negligence in these cases should not be made a crime. 

6.9 In both meetings I have discussed so far the question of alternative charges was 
raised. Representatives of Transport for NSW and the Ministry for Police and 
Emergency Services were concerned that if a new offence of negligent driving off
road occasioning death was created then prosecuting authorities would charge 
negligent driving because it would be easier to establish even in cases in which it 
was appropriate to charge dangerous driving under s 52A of the Crimes Act 1900 
(NSW). Even if this were not so and alternative charges were presented, there 
would be bargaining involving agreement to plead guilty to the lesser offence if the 
higher charge were dropped. 

6.10 The NSW Bar Association made a submission. I have met with Mr Odgers, a 
member of its Criminal Law Committee, and with Ms Megan Black, Senior Policy 
Lawyer with the Association. The Bar Association did not support any change in the 
law, so as to create a new offence of negligent driving on private land. Its Criminal 
Law Committee considered that the present charges of manslaughter, dangerous 
driving resulting in death and negligence under s 54 (held to be the degree of 
negligence sufficient for a charge of manslaughter in cases of death) where 
grievous bodily harm results are sufficient. It also considered that offences which at 
present exist under s 117 of the Road Transport Act 2013 (NSW), while appropriate 
to conduct on roads or road related areas, are not appropriate to activities on 
private land. The Committee considered that to bring a concept of negligent driving 
to private land would create great uncertainty as to what was or was not negligent 
having regard to the differences in conduct generally accepted as appropriate to 
private land as against a road. Risks which would be regarded as acceptable on 
private land would not be acceptable on a road. 

6.11 I have met with Superintendent David Driver, officer in charge at Canoblas Local 
Area Command. He was not in that position at the time of the fatal accident 
although he was subsequently involved with the inquest by the Deputy State 
Coroner. He understood that I was meeting with him, at the request of the Police 
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Force, to provide operational views on the subject of the review and not as to the 
investigation. He was helpful on this. He accepted that it could be thought there was 
a gap in the existing law. However his main concern related to operational problems 
to do with the inability to carry out blood testing to determine alcohol or drug levels 
in cases where a motor vehicle accident involved a death on private property. He 
was concerned that at present police need to decide immediately whether the 
incident was on a road or road related area rather than private property. He 
considered that if there were powers to require a blood test in the event of a motor 
vehicle accident causing death on both public and private land, that would go a long 
way to solving current problems. It would make it easier to prove the offence under 
s 52A(1 )(a) of the Crimes Act 1900 (NSW), namely driving a vehicle "under the 
influence of intoxicating liquor or of a drug". 

6.1 2 Superintendent Driver was not aware of the recommendations of the inter
departmental working group on this issue. If the recommendation were put into law 
he considered this would be an important reform. He did not consider it necessary 
to go further than this. 

6. 13 I have also met with Ms Pheils, Acting Deputy Solicitor (Legal), Office of the Director 
of Public Prosecutions. The written submission of that office was directed to the 
question of how best to legislate for an offence of negligent driving on private land. 
Our meeting did not result in any expressed view that a new offence should be 
created, other than a suggestion that an offence along the lines of s 304 of the 
Criminal Code (WA) could be considered. However, this would not assist in the 
present review, as the reference to unlawful conduct in that section requires 
conduct amounting to criminal negligence.2 

6.14 As required by the Terms of Reference I have consulted with Mr Wannan, the father 
of Eliza Wannan, one of the people who died, and also with Ms Lee Dalton and Mr 
Brown the parents of William Dalton-Brown, the other person who died. Mrs 
Wannan did not wish to come but I have no doubt Mr Wannan was expressing the 
views and concerns of both of them. 

6.15 It is important to understand that while complaints and views about the police 
investigation are outside the ambit of this review, it is very difficult for the parents to 
separate matters relevant to the investigation from those relevant to the review. For 
instance, Mr Wannan said that he wished to do whatever he could to ensure such 
an event did not happen again or at least was less likely to happen. Thus to him the 
fact that Rhys Colefax was not charged with any offence at all under the 
predecessor to the Road Transport Act although he could and, to Mr Wannan's 
mind clearly should, have been charged under cl 15 of the Road Transport (Driver 
Licensing) Regulation 2008 (NSW) for driving as a learner driver without a licensed 
driver in the seat next to the learner, meant that not only had he not been punished 
but that the community members of the same age around Orange knew of this. He 
was concerned with deterrence. Mr Wannan was not wishing the driver had gone to 
jail , but he thought it important that people be responsible for their actions and the 
consequences of these actions and this be brought home so that other people 
would be more likely to act or behave appropriately. He considered that the 

2. Omodei v WA (2006) 166 A Crim R 47. 
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cascading series of offences applicable to conduct on roads should be extended to 
private land. 

6.16 Mr Wannan also said that when advised of the recommendations of the government 
inter-departmental working group he was not told and did not understand that it had 
considered the question of whether the offence of negligent driving on a road or 
road related area should be extended to negligent driving on private land. I 
explained this had been considered but the working group after consideration 
recommended against extension. He said that had Rhys Colefax been charged with 
the simple offence available and had he known of the working group's consideration 
then "we might not be here". That comment was relevant to this review and not only 
to the police investigation. While it should not be taken as an acceptance there was 
no need for change in the law, I think it reasonable to say that Mr Wannan's 
concern about there being no penalty might to some extent have been satisfied by a 
charge brought under the regulation as, if proved, that would almost certainly have 
resulted in loss of licence for a period and would in addition have given a magistrate 
an opportunity to point out that had the driver not disobeyed the law those who died 
would still be alive. 

6.17 The parents of William Dalton-Brown are separated but they came together to talk 
to me. Ms Lee Dalton is a solicitor in Orange. I think it correct to say that these 
parents consider that: 

(1) their son was killed as a result of dangerous driving by Rhys Colefax; 

(2) had a proper investigation been done, there should have been a charge laid 
under s 52A of the Crimes Act; 

(3) it is extraordinary and wrong that no charges at all (ie under the road transport 
legislation) were laid; and 

(4) there is no need for any changes in the law because if properly applied s 52A 
would have covered the circumstances. 

6.18 In addition, one matter which concerns them is the fact it took about 9 months for 
the file from the Coroner's Office to get to the DPP and they consider that the 
charge should have been brought at the beginning by the police. One can well 
understand the concern about this delay. 

6.19 While most of these matters are outside the terms of my review, I list them so that 
what is said under (4) above is understood. Ms Dalton understood the problems 
which would be involved with extending negligent driving to private land. In her 
view, what might be described as mere negligence or tort type negligence which 
would be involved in driveway accidents should not be made a criminal offence. 

6.20 Whether or not this report is provided to the parents I would like to say that I think it 
was important and helpful for me to be able to talk to them. I am very grateful for the 
calm way in which they were able to discuss this tragedy and for the help they could 
bring to the review. 

6.21 NSW Farmers does not support any change to the existing law. 
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Finally I have had a meeting with Mr Andrew Gee MP, State Member for Orange, as 
at least three of the parents are constituents of his. His focus was on there being a 
gap in the law and the means and desirability of filling the gap. 
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7. 

7.1 

7.2 

7.3 

7.4 

7.5 

7 .6 

7.7 

Consideration 

I will deal first with the arguments supporting a charge and then those against. I 
approach the matter on the basis that if there is to be a change it is to introduce an 
offence of negligent driving on private land causing death. In other words, the same 
offence as that to which s 117(1 )(a) of the Road Transport Act 2013 (NSW) applies 
in respect of vehicles on a road. No other offence has been suggested which would 
not require negligence of a criminal degree. My review is limited to fatal accidents. 

It is not to the point that Mr Colefax might or might not have been found guilty of 
negligent driving if the offence existed; the question is whether or not it is desirable 
to introduce such an offence. 

Arguments in favour of change 
. -

The strongest argument in favour of change is that while there may be difficulties of 
proof, if negligent driving on a road occasioning death is an offence under s 117 of 
the Road Transport Act 2013 (NSW), there is no good reason and no public policy 
reason why the same conduct on private land should not be subject to similar 
control , because death in those circumstances should carry a consequence. 

One argument advanced goes to the question of deterrence. Drivers, so the 
argument goes, should be deterred from driving in such a way as, although not 
amounting to dangerous driving, can nevertheless through misadventure or failure 
to take care bring about a situation dangerous to others in the vicinity and the only 
way to achieve such deterrence is to have some public punishment attached to it. 

Arguments against change 

I have already considered the "thin edge of the wedge" argument and the police 
concern of extending police responsibilities to motor vehicle driving on private land. 
I think this police concern can be set aside. In the case of death the police would be 
involved in any event. There is no suggestion the police would be monitoring 
general off-road driving. 

It is also necessary to take into account: 

(1) that apart from Mr Wan nan and Mr Gee none of those who made submissions 
supported change; and 

(2) that apart from Queensland, no other jurisdiction I have considered has 
introduced an offence of the kind proposed. 

I turn to the stronger arguments. It is important to note many of these were raised 
by discussions and meetings rather than being contained in written submissions. It 
is convenient to number the arguments: 

(1) The very varied circumstances and conditions that apply on private property 
would make determination of what might be negligent driving difficult and would 
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run the risk of a subjective view. Even on an objective basis the same 
circumstances and facts and driving activity could reasonably be thought to 
establish a charge of negligent driving in the eyes of one magistrate but not 
another. This should be compared with negl igent driving on a road, where there 
are road rules to guide what is expected of an ordinary prudent driver. 

(2) The question of whether it is desirable to elevate "mere" negligence, which 
would give rise to an action in tort, to criminal conduct is important. Cases such 
as R v 0 ,1 R v Scarth,2 Evgeniou v R3 and McBride v «'show quite clearly that 
in legal theory there is an important difference between conduct involving a 
breach of duty to a particular person, and conduct proper for the attention of the 
criminal law, so that care should be taken in extending the reach of the criminal 
law. Such an extension is more easily justified in the well-known offence of 
negligent driving on a road than it is in conduct in a place where other persons 
are not permitted as of right. 

(3) This review is restricted to motor vehicle driving causing death. Whi le it is clear 
and has been held that driving motor vehicles can in many circumstances give 
rise to danger, so can many other activities. For instance land owners in the 
country on occasions handle firearms, usually for the purpose of shooting 
rabbits or other pests, or putting an end to the life of a farm animal injured or 
dying. From time to time accidental discharge results in the death or serious 
injury of the shooter or another person. If unintentional, then there is no criminal 
offence unless manslaughter is a proper charge, or in the case of Western 
Australia and Queensland, charges which require conduct sufficient for 
manslaughter. A medical practitioner can cause death of a number of patients 
through negligence but again except in a rare case where a charge of 
manslaughter could result, no criminal conduct is involved, the duty being 
restricted to the duty of care to the patient. Proprietors of shops may allow their 
premises to be in such a condition as to constitute a danger to customers but 
even in the case of death or serious bodily injury, negligence is not elevated to 
an act deserving of the attention of the criminal law. While driving a motor 
vehicle is a particular or easily identified form of conduct there is, I think, at least 
a reasonable objection to making negligence, of a degree not generally 
susceptible to the criminal law, a matter for that law in particular circumstances. 

(4) It is I think not possible to separate out that conduct involving negligence which 
should be elevated above tort law, from that conduct involving negligence which 
the community would not want charged. A man riding a quad bike (ATV) on a 
farm with other people nearby might momentarily or inadvertently take his eyes 
off the terrain in front and fail to see and run into some obstacle causing the 
vehicle to overturn and roll over someone in the vicinity. A mother might through 
momentary inattention back over a child in a suburban driveway not having 
taken care to ensure there were no ch ildren about before getting into the car. 

1. [1984)3 NSWLR 29. 

2. R v Scarth [1945]57 Qd R 38, approved in King v R (2012) 245 CLR 588 [28) (French CJ, 
Crennan and Kiefel JJ). 

3. Evgeniou v R (1 964) 37 ALJR 508, 509 (McTiernan and Menzies JJ). 

4. (1 966) 115 CLR 44. 
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Nobody I have consulted would think such a degree of "mere" negligence 
should be subject to prosecution. In many cases it is thought the driver would 
have suffered enough. While accepting that prosecuting authorities have a 
discretion, it is wrong in principle to rely on that discretion when deciding 
whether to legislate for a new offence which would have to cover such an 
event.5 

(5) It is only negligent driving resulting in death which is the subject of this review. It 
would be illogical if an offence were introduced not to extend it to negligent 
driving causing grievous bodily harm when the result, although not quite so 
serious, could be almost as catastrophic. What is being considered is an 
offence, like those in s 52A of the Crimes Act 1900 (NSW), where the result, 
death, is part of the offence. There are problems with this type of offence where 
the same manner of driving may result in death, or serious injury, or by luck no 
injury at all. 

(6) Like hard cases, sad cases can make bad law. This review was brought about 
by a very sad event, but that does not mean the law should be changed even if 
it properly gives rise to consideration of whether it should be changed. 

5. Stiles v Galinski [1904] 1 KB 618 , 625 (Wills J). 
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8. Conclusion and recommendation 

8.1 While there are arguments both ways, I have come to the view that no new offence 
should be created. My main reasons for arriving at the conclusion are: 

(a) The circumstances involved, including the activity, the place, and the people 
likely to be in the vicinity, would make it extremely difficult to determine whether 
a driver drove a motor vehicle "in a manner departing from the standard of care 
due to persons in the vicinity". 

(b) Elevating conduct which I have described as "mere negl igence" usually dealt 
with in civil law to something involving criminal sentence requires the most 
careful consideration, particularly where such conduct would be restricted to 
driving motor vehicles. There would be no offence where other negligent 
conduct results in death. 

(c) It would not be possible to formulate legislation which would exclude conduct no 
one wants prosecuted, but which might be negligent and involve death, if an 
offence of negligent driving occasioning death were introduced. 
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9. 

9.1 

9.2 

9.3 

9.4 

Postscript 

On the assumption it is intended to legislate to allow blood testing for alcohol or 
drugs in off-road fatal accidents, I recommend this be done by amendment to 
s 52AA of the Crimes Act 1900 (NSW) unless a new offence is to be introduced. 
That is more logical than placing it into the Road Transport Act 2013 (NSW). 

If, contrary to my recommendation a new offence of negligent driving on private land 
occasioning death is to be introduced, I recommend this be done by including the 
offence in the Summary Offences Act 1988 (NSW). It would conflict with the 
objectives of the Road Transport Act 2013 (NSW), and be contrary to the expressed 
views of Transport for NSW and illogical, to include the words "or elsewhere" in 
s 117 of the Road Transport Act 2013 (NSW). In addition it would give rise to the 
"thin edge of the wedge" concerns. 

Unless ss 53 and 54 of the Crimes Act 1900 (NSW) were redrafted it would be 
almost impossible to legislate to make mere negligence, namely not reckless, gross 
or culpable conduct, an offence under the Crimes Act 1900 (NSW). 

It would, however, be possible to include negligent driving on private property 
occasioning death into the Summary Offences Act 1988 (NSW), perhaps by 
providing that the requisite degree of negligence required was similar to that 
provided for in s 117 of the Road Transport Act 2013 (NSW) in the case of on road 
conduct. 

~ 
W. V. Windeyer 
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Appendix A: 
Legislation in other jurisdictions 

Jurisdiction Dangerous driving offences Negligent driving offences 

Queensland Criminal Code (Qid) Transport Operations (Road Use 

• Sections 285 to 290 of the Criminal Code set out 
Management) Act 1995 (Qid) 

duties that are placed on persons relating to the Section 83 Careless driving of motor vehicles 
preservation of human life. 

Any person who drives a motor vehicle on a road 
Section 289 Duty of persons in charge of or elsewhere without due care and attention or 
dangerous things without reasonable consideration for other 

It is the duty of every person who has in the person's 
persons using the road or place is guilty of an 

charge or under the person's control anything, whether 
offence. 

living or inanimate, and whether moving or stationary, Maximum penalty-40 penalty units or 6 months 
of such a nature that, in the absence of care or imprisonment. 
precaution in its use or management, the life, safety, or 
health, of any person may be endangered, to use 
reasonable care and take reasonable precautions to 
avoid such danger, and the person is held to have 
caused any consequences which result to the life or 
health of any person by reason of any omission to 
perform that duty. 

• Section 289 has been held to extend to persons in 
charge of a motor vehicle.1 To be liable the person 
must be found guilty of criminal negligence2 

Section 328A Dangerous operation of a vehicle 

(1) A person who operates, or in any way interferes 
with the operation of, a vehicle dangerously in 
any place commits a misdemeanour. 

Maximum penalty-200 penalty units or 3 years 
imprisonment. 

(2) If the offender-

(a) at the time of committing the offence is 
adversely affected by an intoxicating 
substance; or 

(b) at the time of committing the offence is 
excessively speeding or taking part in an 
unlawful race or unlawful speed trial; or 

(c) has been previously convicted either upon 
indictment or summarily of an offence 
against this section; 

the person commits a crime. 

Maximum penalty-400 penalty units or 5 years 
imprisonment. 

(3) If the offender has been-

(a) previously convicted either upon indictment 
or summarily of an offence against this 
section committed while the offender was 

1. Evgeniou v R (1964) 37 ALJR 508 , 509 (McTiernan and Menzies JJ). 

2. R v Scarth [1945]57 Qd R 38, approved in King v R (201 2) 245 CLR 588 [28] (French CJ, 
Grennan and Kiefel JJ). 
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Jurisdiction Dangerous driving offences Negligent driving offences 

adversely affected by an intoxicating 
substance; or 

(b) twice previously convicted either upon 
indictment or summarily (or once upon 
indictment and once summarily) of the 
same prescribed offence or different 
prescribed offences; 

the court or justices shall, upon conviction, 
impose as the whole or part of the punishment, 
imprisonment. 

(4) A person who operates, or in any way interferes 
with the operation of, a vehicle dangerously in 
any place and causes the death of or grievous 
bodily harm to another person commits a crime 
and is liable on conviction on indictment-

(a) to imprisonment for 10 years, if neither 
paragraph (b) nor (c) applies; or 

(b) to imprisonment for 14 years if, at the time 
of committing the offence, the offender is-

(i) adversely affected by an intoxicating 
substance; or 

(ii) excessively speeding; or 

(iii) taking part in an unlawful race or 
unlawful speed trial; or 

(c) to imprisonment for 14 years, if the offender 
knows, or ought reasonably know, the other 
person has been killed or injured, and the 
offender leaves the scene of the incident, 
other than to obtain medical or other help 
for the other person, before a police officer 
arrives. 

(5) The offender may be arrested without warrant. 

(6) In this section-

excessively speeding means driving or 
operating a vehicle at a speed more than 40km/h 
over the speed limit applying to the driver under 
the Transport Operations (Road Use 
Management) Act 1995. 

operates, or in any way interferes with the 
operation of, a vehicle dangerously means 
operate, or in any way interfere with the operation 
of, a vehicle at a speed or in a way that is 
dangerous to the public, having regard to all the 
circumstances, including-

(a) the nature, condition and use of the place; 
and 

(b) the nature and condition of the vehicle; and 

(c) the number of persons, vehicles or other 
objects that are, or might reasonably be 
expected to be, in the place; and 

(d) the concentration of alcohol in the 
operator's blood or breath; and 

(e) the presence of any other substance in the 
operator's body. 

place does not include a_Qiace bei11g lawfulb' 
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used to race or test vehicles under a licence or 
another authority under an Act and from which 
other traffic is excluded at the time. 

prescribed offence means-

(a) an offence against this section; or 

{b) an offence charged on indictment involving 
the driving or operation of a vehicle at a 
speed causing or likely to cause injury to 
anyone; or 

(c) an offence against the Transport Operations 
(Road Use Management) Act 1995, section 
79(1 ), (1 F), (2), (2AA), (2A), (28), (20) or 
(2J). 

the public includes passengers in a vehicle 
whether in a public or private place. 

unlawful race means a race involving a vehicle 
in contravention of the Transport Operations 
(Road Use Management) Act 1995, section 85. 

unlawful speed trial mean a trial of the speed of 
a vehicle in contravention of the Transport 
Operations (Road Use Management) Act1995, 
section 85. 

Victoria Crimes Act 1958 (Vic) Road Safety Act 1986 (Vic) 

Section 318 Culpable driving causing death Section 65 Careless driving 

(1) Any person who by the culpable driving of a (1) A person who drives a motor vehicle on a 
motor vehicle causes the death of another person highway carelessly is guilty of an offence 
shall be guilty of an indictable offence and shall and liable for a first offence to a penalty of 
be liable to level 3 imprisonment (20 years not more than 12 penalty units and for a 
maximum) or a level3 fine or both. subsequent offence to a penalty of not more 

(1A) The baseline sentence for an offence under 
than 25 penalty units. 

subsection (1) is 9 years. (2) A person must not drive a vehicle, other 

Note 
than a motor vehicle, on a highway 
carelessly. 

See section 5A of the Sentencing Act 1991 as to Penalty: For a first offence, 6 penalty units; 
baseline sentences. 

(2) For the purposes of subsection (1) a person 
For a subsequent offence, 12 penalty units. 

drives a motor vehicle culpably if he drives the (3) In this section-
motor vehicle-

vehicle does not include-
(a) recklessly, that is to say, if he consciously 

(a) a non-motorised wheel-chair; or and unjustifiably disregards a substantial 
risk that the death of another person or the {b) a motorised wheel-chair that is not 
infliction of grievous bodily harm upon capable of a speed of more than 10km 
another person may result from his driving; per hour. 
or 

(b) negligently, that is to say, if he fails 
• The offence of careless driving under s 65 

applies only to a person driving a motor vehicle 
unjustifiably and to a gross degree to on a 'highway'. This is defined in s 3 to mean a 
observe the standard of care which a road or road related area. 
reasonable man would have observed in all 
the circumstances of the case; or 

(c) whilst under the influence of alcohol to such 
an extent as to be incapable of having 
proper control of the motor vehicle; or 

(d) whilst under the influence of a drug to such 
an extent as to be incapable of having 
proper control of the motor vehicle. 

{2A) Without limitinn suhsP.r.tinn (?)(h), neoligence 
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within the meaning of that subsection may be 
established by proving that-

(a) a person drove a motor vehicle when 
fatigued to such an extent that he or she 
knew, or ought to have known, that there 
was an appreciable risk of him or her falling 
asleep while driving or of losing control of 
the vehicle; and 

(b) by so driving the motor vehicle the person 
failed unjustifiably and to a gross degree to 
observe the standard of care which a 
reasonable person would have observed in 
all the circumstances of the case. 

(3) An indictment for an indictable offence under this 
section shall specify which form of culpability 
within the meaning of subsection (2) is charged 
but evidence of the whole of the circumstances 
shall be admissible on the trial on the indictment. 

(4) A person who is convicted or acquitted of an 
indictable offence under this section shall not in 
respect of the death concerned subsequently be 
prosecuted for unlawful homicide or under this 
section. 

(5) A person who is convicted or acquitted of any 
form of unlawful homicide not referred to in this 
section shall not in respect of the death 
concerned subsequently be prosecuted under 
this section and no other form of unlawful 
homicide shall be charged in the same indictment 
with an indictable offence under this section. 

(6) A person who is convicted or acquitted of an 
indictable offence under this section shall not in 
respect of the circumstances concerned be 
proceeded against under the Road Safety Act 
1986 or the Marine Act 1988 for having driven a 
motor vehicle whilst under the influence of 
alcohol or a drug and no such offence shall be 
charged in the same indictment with an indictable 
offence under this section. 

(7) Drug means a drug within the meaning of the 
Road Safety Act 1986. 

Section 319 Dangerous driving causing death or 
serious injury 

{1) A person who, by driving a motor vehicle at a 
speed or in a manner that is dangerous to the 
public having regard to all the circumstances of 
the case, causes the death of another person is 
guilty of an indictable offence and liable to level 5 
imprisonment {10 years maximum). 

{1A) A person who, by driving a motor vehicle at a 
speed or in a manner that is dangerous to the 
public having regard to all the circumstances of 
the case, causes serious injury to another person 
is guilty of an indictable offence and liable to level 
6 imprisonment {5 years maximum). 

{2) In this section serious injury has the meaning 
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given by section 15. 

• These provisions were considered by the High Court 
in King v R. 3 They are not relevant to this review, as 
it is not suggested any amendment to s 52A of the 
Crimes Act 1900 (NSW) is required. 

Road Safety Act 1986 (Vic) 

Section 64 Dangerous driving 

(1) A person must not drive a motor vehicle at a 
speed or in a manner which is dangerous to the 
public, having regard to all the circumstances of 
the case. 

(2) A person who contravenes subsection (1) is guilty 
of an offence and is liable to a fine of not more 
than 240 penalty units or to imprisonment for a 
term of not more than 2 years or both and on 
finding a person guilty of the offence the court 
must, if the offender holds a driver licence or 
permit, cancel that licence or permit and must, 
whether or not the offender holds a driver licence 
or permit, disqualify the offender from obtaining 
one for such time (not being less than 6 months 
or, if the vehicle was driven at a speed of 45 
kilometres per hour or more in excess of that 
permitted, 12 months) as the court thinks fit. 

... 

Western Road Traffic Act 1974 (WA) Road Traffic Act 1974 (WA) 
Australia 

Section 59 Dangerous driving causing death or Section 62 Careless driving 
grievous bodily harm 

Every person who drives a motor vehicle without 
(1) If a motor vehicle driven by a person (the driver) due care and attention commits an offence. 

is involved in an incident occasioning the death 
Penalty: 12 PU. of, or grievous bodily harm to, another person 

and the driver was, at the time of the incident, Section 73 Certain offences extend to driving 
driving the motor vehicle- or attempting to drive in public places 

(a) while under the infiuence of alcohol, drugs, In sections 54, 55 and 56 and in sections 59 to 72 
or alcohol and drugs to such an extent as to inclusive, but not in section 62A, a reference, 
be incapable of having proper control of the however expressed, to the driving of or 
vehicle; or attempting to drive a motor vehicle shall be 

(b) in a manner (which expression includes construed as a reference to the driving of or 

speed) that is, having regard to all the attempting to drive a motor vehicle on a road or in 

circumstances of the case, dangerous to any place to which the public is permitted, 

the public or to any person, whether on payment of a fee or otherwise, to 
have access, and a reference to a driver shall be 

the driver commits a crime and is liable to the construed accordingly. 
penalty in subsection (3). 

• It follows from s 73 that the s 59 offences are 
Summary conviction penalty in a case in which not applicable to driving on private land. 
the incident does not occasion the death of 
another person: imprisonment for 3 years or a 
fine of 720 PU and in any event the court 
convicting the person shall order that he be 
disqualified from holding or obtaining a driver's 
licence for a period of not less than 2 years . 

... 

(3) A person convicted on indictment of an offence 

3 King v R (2012) 245 CLR 588. 
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against this section is liable -

(a) if the offence is against subsection (1 )(a), or 
the offence is against subsection (1 )(b) and 
is committed in circumstances of 
aggravation, to a fine of any amount and to 
imprisonment for-

(i) 20 years, if the person has caused the 
death of another person; or 

(ii) 14 years, if the person has caused 
grievous bodily harm to another person; 
or 

(b) in any other circumstances, to a fine of any 
amount and to imprisonment for-

(i) 10 years, if the person has caused the 
death of another person; or 

(ii) 7 years, if the person has caused 
grievous bodily harm to another person, 

and, in any event, the court convicting that 
person shall order that he be disqualified from 
holding or obtaining a driver's licence for a period 
of not less than 2 years. 

Criminal Code (WA) 

• Section 266 of the Criminal Code is similar to s 289 
of the Queensland Criminal Code. 

Section 304 Act or omission causing bodily harm 
or danger 

{1) If a person omits to do any act that it is the 
person's duty to do, or unlawfully does any act, 
as a result of which -

(a) bodily harm is caused to any person; or 

{b) the life, health or safety of any person is or 
is likely to be endangered, 

the person is guilty of a crime and is liable to 
imprisonment for 7 years. 

Summary conviction penalty: imprisonment for 
3 years and a fine of $36 000 . 

... 

• 'Unlawful' means conduct amounting to criminal 
negligence.4 

South Criminal Law Consolidation Act 1935 (SA) Road Traffic Act 1961 (SA) 
Australia 

Section 19A Causing death or harm by use of Section 45 Careless driving 
vehicle or vessel 

(1) A person must not drive a vehicle without 
(1) A person who- due care or attention or without reasonable 

(a) drives a vehicle or operates a vessel in a 
consideration for other persons using the 

culpably negligent manner, recklessly, or at 
road. 

a speed or in a manner dangerous to any (2) If a court convicts a person of an offence 
person; and against this section that is an aggravated 

(b) by that culpable negligence, recklessness 
offence, the following provisions apply: 

or other conduct, causes the death of (a) the maximum penalty for the offence is 

4. Omodei v WA (2006) 166 A Crim R 47. 
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another, 12 months imprisonment; and 

is guilty of an indictable offence. (b) the court must order that the person 

Maximum penalty: 
be disqualified from holding or 
obtaining a driver's licence for such 

(a) where a motor vehicle or motor vessel was period, being not less than 6 months, 
used in the commission of the offence- as the court thinks fit; and 

(i) for a first offence that is a basic (c) the disqualification prescribed by 
offence-imprisonment for 15 years paragraph (b) cannot be reduced or 
and, in the case of an offence mitigated in any way or be substituted 
involving the use of a motor vehicle, by any other penalty or sentence. 
disqualification from holding or (3) For the purposes of this section, an 
obtaining a driver's licence for 10 aggravated offence is-
years or such longer period as the 
court orders; (a) an offence that caused the death of, or 

(ii) for a first offence that is an aggravated 
serious harm to, a person; or 

offence or for any subsequent (b) an offence committed in any of the 
offence-imprisonment for life and, in following circumstances: 
the case of an offence involving the 

(i) the offender committed the offence use of a motor vehicle, disqualification 
from holding or obtaining a driver's in the course of attempting to 

licence for 10 years or such longer escape pursuit by a police officer; 

period as the court orders; (ii) the offender was, at the time of the 

(b) where neither a motor vehicle nor motor offence, driving a vehicle knowing 

vessel was used in the commission of the that he or she was disqualified, 

offence-imprisonment for 7 years. under the law of this State or 
another State or Territory of the 

Road Traffic Act 1961 (SA) Commonwealth, from holding or 

Section 46 Reckless and dangerous driving 
obtaining a driver's licence or that 
his or her licence was suspended 

(1) A person must not drive a vehicle recklessly or at by notice given under this Act; 
a speed or in a manner which is dangerous to (iii) the offender committed the offence 
any person. while there was present in his or 
Maximum penalty: Imprisonment for 2 years. her blood a concentration of .08 

(2) In considering whether an offence has been 
grams or more of alcohol in 100 
millilitres of blood; 

committed under this section, the court must 
have regard to- (iv) the offender was, at the time of the 

(a) the nature, condition and use of the road on 
offence, driving a vehicle in 
contravention of section 45A or 47. 

which the offence is alleged to have been 
committed; and (4) If a person is charged with an aggravated 

(b) the amount of traffic on the road at the time 
offence against this section, the 
circumstances alleged to aggravate the 

of the offence; and offence must be stated in the instrument of 

(c) the amount of traffic which might reasonably charge. 

be expected to enter the road from other ... 
roads and places; and 

(d) all other relevant circumstances, whether of 
the same nature as those mentioned or not. 

(3) If a court convicts a person of an offence against 
subsection (1 ), the following provisions apply: 

(a) the court must order that the person be 
disqualified from holding or obtaining a 
driver's licence-

(i) in the case of a first offence- for such 
period, being not less than 12 months, 
as the court thinks fit; or 

(ii) in the case of a subsequent offence-
for such period, being not less than 
three years, as the court thinks fit; 

(b) the disqualification prescribed by paraQraph 
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(a) cannot be reduced or mitigated in any 
way or be substituted by any other penalty 
or sentence unless, in the case of a first 
offence, the court is satisfied, by evidence 
given on oath, that the offence is trifling, in 
which case it may order a period of 
disqualification that is less than the 
prescribed minimum period but not less 
than one month. 

Tasmania Criminal Code (Tas) Traffic Act 1925 (Tas) 

Section 167 A Causing death by dangerous driving Section 32 Reckless driving 

Any person who causes the death of another person (2) A person must not drive a motor vehicle on 
by the driving of a motor vehicle at a speed or in a a public street negligently. 
manner which is dangerous to the public, having 

Penalty: regard to all the circumstances of the case, including in I 
the case of the driving of a motor vehicle on a public Fine not exceeding 5 penalty units. 
street, the nature, condition and use of the street, and 

(2A) A person must not cause the death of the amount of traffic which is actually at the time, or 
which might reasonably be expected to be, on the another person by driving a motor vehicle 

street, is guilty of a crime. on a public street negligently. 
J 

Penalty: 

Traffic Act 1925 (Tas) In the case of- I 
Section 32 Reckless driving (a) a first offence, a fine not exceeding 10 

penalty units and imprisonment for a 
(1) A person who drives a motor vehicle on a public term not exceeding 1 year; and 

street recklessly, or at a speed or in a manner 
(b) a subsequent offence, a fine not that is dangerous to the public, having regard to 

all the circumstances of the case, including the exceeding 20 penalty units and 

nature, condition, and use of the public street and imprisonment for a term not exceeding 

the amount of traffic that actually is at the time or 2 years. 

I 

I 
that might reasonably be expected to be on the ... 
public street, is guilty of an offence against this 
Act and is liable on summary conviction to - (2C) For the purpose of determining whether a I 
(a) a penalty not exceeding 20 penalty units, or 

person is driving a motor vehicle on a public 
street negligently, the following are to be 

to imprisonment for a term not exceeding 2 taken into account: 
years, or both, for a first offence; and 

(b) a penalty not exceeding 40 penalty units, or 
(a) the circumstances of the case; 

I 
to imprisonment for a term not exceeding 4 (b) the nature, condition and use of the 
years, or both, for a second or subsequent public street; 
offence. (c) the amount of traffic that is actually at 

I 
the time, or that might reasonably be 
expected to be, on the public street. 

(3) Notwithstanding any other law to the 
contrary, proceedings in respect of offences 
under subsection (1) shall be heard and 
determined by a magistrate sitting alone . 

... 

(5) A person may lawfully be charged and 
convicted of an offence under this section 
notwithstanding that death or bodily harm 
has resulted from the driving of the motor 
vehicle in the circumstances that are the 
subject of the charge and that he might 
have been charged with a crime under the 
Criminal Code arising out of the same 
circumstances. 
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Northern Criminal Code (NT) Traffic Act (NT) 
Territory 

Section 174F Driving motor vehicle causing death Section 30 Dangerous driving or riding 
or serious harm 

(1) A person shall not, on a public street or 
(1) A person is guilty of a crime if: public place, drive or ride a vehicle 

(a) the person drives a motor vehicle 
negligently or recklessly or at a speed or in 

dangerously; and 
a manner dangerous to the public. 

(b) that conduct causes the death of any 
Penalty: 20 penalty units or imprisonment 

person. 
for 2 years. 

Maximum penalty: Imprisonment for 10 years. 
(2) In considering whether an offence has been 

committed under this section, the court shall 
(2) A person is guilty of a crime if: have regard to all the circumstances of the 

(a) the person drives a motor vehicle 
case, including the nature, condition and 
use of the public street or public place on 

dangerously; and which the offence is alleged to have been 

(b) that conduct causes serious harm to any committed, and the amount of traffic which 
person. was, or might reasonably have been 

expected to have been, on that public street 
Maximum penalty: Imprisonment for 7 years. or public place at the time. 

(3) For subsections (1 )(a) and (2)(a), a person drives (3) Where a person is found guilty of an offence 
a motor vehicle dangerously if the person drives against subsection ( 1) by reason of driving a 
the vehicle: motor vehicle on a public street or public 

(a) while under the influence of alcohol or a place recklessly or at a speed or in a 

drug to such an extent as to be incapable of manner dangerous to the public, the 

having proper control of the vehicle; or person's licence shall, by force of the finding 
of guilt, be cancelled and that person shall 

(b) at a speed that is dangerous to another be disqualified from holding a licence: 
person; or 

(a) for a first offence -for a period of 6 
(c) in a manner that is dangerous to another months; and 

person. 
(b) for a second or subsequent offence-

(4) An offence against subsection ( 1) or (2) is an for a period of 12 months, 
offence of strict liability. 

or such longer period as the court thinks fit. 
(5) A person who is convicted or acquitted of an 

offence against subsection (1) or (2) is not liable .. . 
to be convicted of another offence against this 
Code on the same facts or substantially the same 
facts. 

Australian Crimes Act 1900 (ACT) Road Transport (Safety and Management) Act 
Capital 

Section 29 Culpable driving of motor vehicle 
1999 (ACT) 

Territory 
(1) In this section: 

Section 6 Negligent driving 

drug-see the Road Transport (Alcohol and 
(1) A person must not drive a motor vehicle 

Drugs) Act 1977, dictionary. 
negligently on a road or road related area. 

(2) A person who, by the culpable driving of a motor 
Maximum penalty: 

vehicle, causes the death of another person is (a) if the driving occasions death-200 
guilty of an offence punishable, on conviction, by penalty units, imprisonment for 2 years 
imprisonment for 14 years. or both; or 

(3) However, for an aggravated offence against (b) if the driving occasions grievous bodily 
subsection (2), the maximum penalty is harm-1 00 penalty units, 
imprisonment for 16 years. imprisonment for 1 year or both; or 

Note Section 48A (Aggravated offences-offences (c) in any other case-20 penalty units. 
against pregnant women) makes provision in relation to 

(2) In deciding whether an offence has been aggravated offences against this section. 

(4) A person who, by the culpable driving of a motor 
committed against subsection (1), the court 
must have regard to all the circumstances of 

vehicle, causes grievous bodily harm to another the case, including-
person is guilty of an offence punishable, on 
conviction, by imprisonment for 10 years. (a) the nature, condition and use of the 

(5) However, for an aggravated offence against 
road or road related area where the 
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subsection (4), the maximum penalty is offence is alleged to have been 
imprisonment for 12 years. committed; and 

(6) For this section, a person shall be taken to drive (b) the amount of traffic on, or that might 
a motor vehicle culpably if the person drives the reasonably be expected to have been 
vehicle- on, the road or road related area. 

(a) negligently; or (3) In this section: 

(b) while under the influence of alcohol, or a grievous bodily harm includes permanent 
drug, to such an extent as to be incapable or serious disfigurement. 
of having proper control of the vehicle. 

Note If an offence against this section occasions 
(7) For this section, a person shall be taken to drive death or grievous bodily harm, automatic licence 

a motor vehicle negligently if the person fails disqualification applies (see Road Transport 

unjustifiably and to a gross degree to observe the (General) Act1g99, s 63). 

standard of care that a reasonable person would 
have observed in all the circumstances of the 
case. 

(8) An information or indictment for an offence 
against subsection (2) or ( 4) shall specify the 
nature of the culpability, within the meaning of 
subsection (6), that is alleged. 

(9) Nothing in subsection (8) renders inadmissible in 
proceedings for an offence against subsection (2) 
or (4) evidence that, apart from that subsection, 
would be admissible in the proceedings. 

(10) Nothing in this section affects-

(a) the liability of a person to be convicted of 
murder or manslaughter or any other 
offence; or 

(b) the punishment that may be imposed for 
I 

such an offence. 

Note Under the Road Transport (General) Act1999, s 
62 (Automatic disqualification for culpable driving), if a 
person is convicted, or found guilty, of an offence 
against this section, the person is automatically 
disqualified from holding or obtaining a driver licence. 

(11) A person who has been convicted or acquitted of 
an offence against subsection (2) or (4) is not 
liable to be convicted of any other offence against 
this Act on the same facts or on substantially the 
same facts. 

(12) Subject to section 49, a person is not liable to be 
convicted of an offence against subsection (2) or 
(4) if the person has been convicted or acquitted 
of any other offence on the same facts or on 
substantially the same facts. 

New Zealand Land Transport Act 1998 (NZ) Land Transport Act 1998 (NZ) 

Section 36AA Contravention of section 7 by Section 38 Contravention of section 8 causing 
causing death of another person injury or death 

(1) A person commits an offence if the person- (1) A person commits an offence if the person 

(a) drives or causes to be driven a motor 
operates a vehicle on a road carelessly or 
without reasonable consideration for other 

vehicle recklessly and by that act or persons using the road, and by that act or 
omission causes the death of another omission causes an injury to or the death of 
person; or another person. 

(b) drives or causes a motor vehicle to be (1A) A person commits an offence if-
driven at a speed or in a manner that, 
having regard to all the circumstances, is or (a) the person drives a motor vehicle, or 
miQht be danQerous to the public or to a causes a motor vehicle to be driven, 
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person and, by that act or omission, causes carelessly; and 
the death of another person. 

(b) by that act or omission, causes an 
(2) If a person is convicted of an offence against injury to or the death of another 

subsection (1),- person. 

(a) the maximum penalty is imprisonment for a (2) If a person is convicted of an offence 
term not exceeding 10 years or a fine not against subsection (1) or subsection (1A),-
exceeding $20,000; and 

(a) the maximum penalty is imprisonment 
(b) the court must order the person to be for a term not exceeding 3 months or a 

disqualified from holding or obtaining a fine not exceeding $4,500; and 
driver licence for 1 year or more. 

(b) the court must order the person to be 
(3) The imposition of a mandatory disqualification disqualified from holding or obtaining a 

under this section is subject to section 81. driver licence for 6 months or more. 

(3) The imposition of a mandatory 
disqualification under this section is subject 
to section 81. 

United Road Traffic Act 1998 (UK) Road Traffic Act 1998 (UK) 
Kingdom 

Section 1 Causing death by dangerous driving Section 28 Causing death by careless, or 

A person who causes the death of another person by 
inconsiderate, driving 

driving a mechanically propelled vehicle dangerously A person who causes the death of another person 
on a road or other public place is guilty of an offence. by driving a mechanically propelled vehicle on a 

Section 2A Meaning of dangerous driving 
road or other public place without due care and 
attention, or without reasonable consideration for 

(1) For the purposes of sections 1, 1A and 2 above a other persons using the road or place, is guilty of 
person is to be regarded as driving dangerously if an offence. 
(and, subject to subsection (2) below, only iij- Section 3ZA Meaning of careless, or 
(a) the way he drives falls far below what would inconsiderate, driving 

be expected of a competent and careful (1) This section has effect for the purposes of 
driver, and sections 2B and 3 above and section 3A 

(b) it would be obvious to a competent and below. 
careful driver that driving in that way would (2) A person is to be regarded as driving 
be dangerous. without due care and attention if (and only iij 

(2) A person is also to be regarded as driving the way he drives falls below what would be 
dangerously for the purposes of sections 1, 1 A expected of a competent and careful driver. 
and 2 above if it would be obvious to a competent (3) In determining for the purposes of 
and careful driver that driving the vehicle in its subsection (2) above what would be 
current state would be dangerous. expected of a careful and competent driver 

(3) In subsections (1) and (2) above 'dangerous' in a particular case, regard shall be had not 
refers to danger either of injury to any person or only to the circumstances of which he could 
of serious damage to property; and in be expected to be aware but also to any 
determining for the purposes of those circumstances shown to have been within 
subsections what would be expected of, or the knowledge of the accused. 
obvious to, a competent and careful driver in a (4) A person is to be regarded as driving 
particular case, regard shall be had not only to without reasonable consideration for other 
the circumstances of which he could be expected persons only if those persons are 
to be aware but also to any circumstances shown inconvenienced by his driving. 
to have been within the knowledge of the 
accused. 

(4) In determining for the purposes of subsection (2) 
above the state of a vehicle, regard may be had 
to anything attached to or carried on or in it and 
to the manner in which it is attached or carried. 

Offences Against the Person Act 1861 (UK) 

Section 35 Drivers of carriages injuring persons by 
furious driving 

Whosoever, having the charge of any carriage or 
vehicle, shall by wanton or furious drivinQ or racinQ, or 
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Jurisdiction Dangerous driving offences Negligent driving offences 

other wilful misconduct, or by wilful neglect, do or 
cause to be done any bodily harm to any person 
whatsoever, shall be guilty of a misdemeanor, and 
being convicted thereof shall be liable, at the discretion 
of the court, to be imprisoned for any term not 
exceeding two years, with or without hard labour. 

J 

I 

I 

I 

I 

' 
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Appendix 8: 
Submissions 

Transport for NSW, 27 January 2015 

Aboriginal Legal Service (NSW/ACT) ltd, 11 February 2015 

Legal Aid NSW, 12 February 2015 

NSW, Office of the Director of Public Prosecutions, 13 February 2015 

Law Society of NSW, Criminal Law Committee and Rural Issues Committee, 16 
February 2015 

The Public Defenders, 16 February 2015 

NSW Bar Association, 24 February 2015 

NSW Farmers, Business Economic & Trade Committee and Rural Affairs 
Committee, 9 March 2015 
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Appendix C: 
Consultations 

Interdepartmental working group 

16 February 2015, Ministry for Police and Emergency Services 

Mr Damon Baker, Transport for NSW 

Mr Bernard Carlon, Transport for NSW 

Sgt Kris Cooper, NSW Police Force 

Mr Michael Knight, NSW Police Force 

Ms Penny Musgrave, Department of Justice 

Mr Andrew O'Connor, Ministry for Police and Emergency Services 

Ms Phaedra Parkins, Ministry for Police and Emergency Services 

Ms Noelani Reardon, Transport for NSW 

Legal practitioners roundtable 

19 February 2015, Department of Justice 

Mr Martin Bernhaut, Legal Aid NSW 

Ms Pauline Chau, Legal Aid NSW 

Ms Sarah Crellin, Aboriginal Legal Service (NSW/ACT) Ltd 

Mr Mark Hodges, Law Society of NSW 

Mr Mark lerace SC, Senior Public Defender 

A Wannan 

20 February 2015, NSW Law Reform Commission 

Mr Andrew Wan nan 

G Brown and L Dalton 

20 February 2015, NSW Law Reform Commission 

Mr Gerard Brown 

Ms Lee Dalton 

NSW Bar Association 

23 February 2015, NSW Law Reform Commission 

Mr Stephen Odgers SC 

Ms Megan Black, Senior Policy Lawyer 
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NSW Police Force 

23 February 2015, NSW Law Reform Commission 

Superintendent David Driver, Canoblas Local Area Command 

AGee 

27 February 2015, NSW Law Reform Commission 

Mr Andrew Gee MP, State Member for Orange 

Office of the Director of Public Prosecutions 

27 February 2015, NSW Law Reform Commission 

Ms Johanna Pheils, Acting Deputy Solicitor (Legal) 
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