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These reforms build on the recommendations of 
the NSW Law Reform Commission and the 
Review of the Mental Health Review Tribunal, 
which involved extensive consultation with 
victims, health and disability agencies and the 
legal profession.  

For more information go to 
www.justice.nsw.gov.au/reforms  

See over the page for definitions and detail of court 
outcomes for criminal cases involving cognitive and 
mental health impairments. 

 

The NSW Government is changing 
the way criminal cases involving 
people with cognitive and mental 
health impairments are managed, to 
better support victims, improve 
community safety and reduce delays.  
What do the changes mean?  
A focus on supporting victims 
• A new specialist victims’ support service will 

deliver crisis support, case management, 
counselling and advocacy to victims, from 
early in the justice process. The service will 
operate a Specialist Victims Register 
(currently known as the Mental Health 
Review Tribunal Victims Register or Forensic 
Patient Victims Register).   

• Victims will have a greater voice in the justice 
process and the right to make impact 
statements.  

• Processes will be simplified and legal terms 
will be revised to reduce confusion for 
victims, people with cognitive and mental 
health impairments and their carers, and the 
community. For example: 
 

Current legal term  New legal term  

Not guilty by reason 
of mental illness 
(NGMI) 

Act proven but not 
criminally responsible by 
reason of cognitive or 
mental health 
impairment.  

 
Improving Community Safety and reducing 
delays 

• Under our diversion reforms, magistrates 
who order defendants charged with low level 
offending to undertake a diversion (or 
treatment) plan in the community, will be able 
to oversee their compliance. This will ensure 
that action can be taken if they do not follow 
the conditions of their order. 

• The roles of the court and the Mental Health 
Review Tribunal (the Tribunal) will be clearer, 
streamlining processes which delay case 
outcomes.  

• Swifter outcomes will reduce stress on 
victims and enable forensic patients to 
access treatment options and participate in 
programs earlier.  

• GPS technology will be explored for use by 
treating teams and the Tribunal, to better 
supervise forensic patients on leave or 
conditional release. 
 
 
 
 

“This reform recognises the impact of crime on 
victims and will help ensure that all registered 
victims receive the right information and 
support”.   
 

Mahashini Krishna  
Commissioner of Victims Rights 
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Definitions 
Under the reforms, these new legal definitions of cognitive and mental health impairment will be 
introduced. 
Cognitive impairment is an ongoing impairment in comprehension, reason, adaptive functioning, 
judgment, learning or memory that affects the functioning of the person in daily life to a material 
extent, and that is the result of any damage to, dysfunction, developmental delay, or deterioration of 
the brain or mind.  Cognitive impairment may arise from conditions such as intellectual disability, 
dementia and acquired brain injury. 
Mental health impairment means a temporary or continuing disturbance of thought, mood, volition, 
perception, or memory that impairs emotional wellbeing, judgment or behaviour, so as to affect 
functioning in daily life to a material extent.  Mental health impairment may arise from mental illness 
such as psychoses. 
A forensic patient is a person: 
- who is deemed unfit to stand trial as they cannot understand and participate fairly in the hearing of 

their case, and, is detained, or  
- whose cognitive or mental health impairment or mental illness means they are not criminally 

responsible for the offence as they could not understand the nature and consequences of their 
actions at the time of the offence. 

Forensic patients come under the review of the Tribunal, for assessment and treatment.  
Diversion is the process through which the Local Court and Children’s Court refer people with 
cognitive and mental health impairments charged with low level offending, away from the criminal 
justice system and into the health and disability sectors for assessment, treatment and support.  

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 *The potential outcomes will depend on the circumstances and seriousness of the case and the person’s cognitive 

and/or mental health impairment.  
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