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Dear Attorney General, 
 

In November 2016 I was provided with Terms of Reference to consult with the community as widely 
as possible, including groups representing a diverse range of races and faiths as well as the Lesbian 
Gay Bisexual Transgender Intersex and Queer community to obtain views from an entire cross 
section of the community regarding serious vilification with particular reference to Section 20D of 
the Anti-discrimination of the Act. 

 
I take great pleasure in presenting this report of the outcome of those consultations to enable the 
NSW Government to develop a common understanding on a way forward which strikes the right 
balance between preserving freedom of speech and protecting people from violence. 

 
I want to record my appreciation of the support provided to me by officers of the department of 
Justice and of Premier and Cabinet and the many members of the community for their support and 
candid presentations of their views. 

 
The consultations were carried out and the report compiled in strict adherence to the Terms of 
Reference and independently. 

 
Please accept my thanks for the opportunity to be part of this process about a matter which is of 
profound importance for the harmonious coexistence of the many cultures which is the hallmark of 
the people of NSW. 

 
Yours faithfully 

 
Stepan Kerkyasharian AO 
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Background to the consultation 
In November 2016, the then NSW Attorney General, the Hon Gabrielle Upton MP, provided the 
following terms of reference to Mr Stepan Kerkyasharian AO. 

 
 

Terms of Reference 
 

In December 2013, the NSW Legislative Council Law and Justice Committee (the Committee) reported 
on its inquiry into section 20D of the Anti-Discrimination Act 1977 (NSW) (the Act), which sets out the 
offence for serious racial vilification. 

 
The NSW Government is committed to obtaining the views from an entire cross section of the 
community with a view to developing a common understanding on a way forward which strikes the 
right balance between preserving freedom of speech and protecting people from violence. 

 
The Reviewer is requested to undertake targeted consultation with the community in relation to the 
following matters: 

 
1. Whether the threshold for prosecuting the offence of serious racial vilification in section 20D 

(1) of the Act – “incite hatred towards, serious contempt for, or severe ridicule...” –should be 
amended. 

2. Whether the element of the offence of serious racial vilification in section 20D (1) (b) of the 
Act – “inciting others to threaten…” – should be amended. 

3. The appropriate penalty for the offence of serious racial vilification. 
4. Whether the Act should be extended to cover serious vilification specifically on the grounds 

of “religious belief or affiliation”. 
5. Whether any changes to the elements or process for the investigation and prosecution of the 

offence of serious racial vilification should be mirrored in the: 
a. offence of serious transgender vilification (section 38T of the Act) 
b. offence of serious homosexual vilification (section 49ZTA of the Act), and 
c. offence of serious HIV/AIDS vilification (section 49ZXC of the Act). 

6. Whether all serious vilification offences should be moved to the Crimes Act 1900. 
7. Other proposals to protect individuals from harm arising from speech promoting prejudice, 

hatred and undermining social cohesion, having regard to the continued importance of 
freedom of speech. 

 
The Reviewer should endeavour to consult with the community as widely as possible, including groups 
representing a diverse range of races and faiths as well as the Lesbian Gay Bisexual Transgender 
Intersex and Queer (LGBTIQ) community. 

 
The Reviewer is to provide a report on the outcome of the community consultation to the Attorney 
General. 
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Conduct of the consultation 
In February 2017 the current NSW Attorney General the Hon. Mark Speakman SC MP endorsed the 
continuation of the consultations by Mr. S Kerkyasharian AO with the same Terms of Reference. 

 
Letters were sent to 63 individuals and stakeholder groups likely to have an interest in the issue of 
serious vilification laws in NSW (see list at Appendix A). 

 
Mr. Kerkyasharian met with 50 groups or individuals between 28 November 2016 and 19 May 2017 
(Appendix B). 

 
Ten stakeholders provided written submissions addressing the terms of reference (Appendix C). 
Two officers from the NSW Department of Justice and one from the Department of Premier and 
Cabinet were nominated to provide policy and administrative support to Mr. Kerkyasharian in 
arranging and conducting consultation meetings and preparing this report. However, the consultation 
was carried out independently of the Departments and in strict adherence to the Terms of Reference. 

 
It was understood that the consultation should endeavour to obtain the views of a wide a cross section 
of the community and present a report on the outcome of those consultations to the Attorney 
General. 

 
In keeping with the Terms of Reference, this report does not contain recommendations but is a 
consolidation of views obtained through those consultations. Each item of the Terms of Reference is 
addressed separately. It will provide the NSW Government with information to enable it “to develop 
a common understanding on a way forward which strikes a balance between preserving freedom of 
speech and protecting people from violence”. 

 

Acknowledgment 
The assistance provided by Mr. Jacob Campbell and Ms. Kelly Roberts of the Department of Justice 
and Ms. Sian Hutchinson of the Department of Premier and Cabinet is greatly appreciated. 

 
The support many from all sections of our community who took time and effort to meet face to face, 
debate and discuss this fundamental issue effecting community harmony is also recognised and 
appreciated as are the authors who presented written submissions. 

 
The Jewish Board of Deputies for their assistance in facilitating representations from 30 ethnic 
communities and their detailed submission outlining a legislated way forward. 
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General observations 
In general terms, it appears the legal issues relating to serious vilification that are identified in the 
terms of reference are not well understood in the community. 

 
Many community stakeholders appeared to consider that the law needs to more effectively deal with 
serious vilification but were not able to engage with the technicalities of how this might occur. 

 
There was also a level of misunderstanding about what conduct or social problem the vilification 
offences under S20D of the Anti-Discrimination Act 1977 (ADA) are directed at. In particular, 
stakeholders identified racism or discrimination generally as a concern or identified conduct that 
might constitute vilification covered by the civil prohibition in the ADA. However, very few community 
stakeholders appeared to recognise that the criminal offences were specifically directed at inciting 
physical harm against or inciting others to threaten physical harm against, members of a protected 
group. While some stakeholders identified reported instances of individuals being verbally abused on 
public transport, it was not clear that there was a widespread experience of conduct that would meet 
the criminal threshold of “serious vilification” under the ADA. 

 
The recent focus on the Australian Government’s consideration of possible changes to section 18C of 
the Racial Discrimination Act 1975 (which creates a civil prohibition on offensive behaviour because 
of race) also created a significant amount of confusion among community groups. Many conflated the 
process of consultation on the NSW serious vilification offences with that of the Commonwealth. 
Given the media attention on section 18C, stakeholders perceived a risk that the Australian 
Government would “wind back” the protections provided by the Commonwealth legislation. This 
resulted in many participants reacting more strongly than they may otherwise have done because of 
a concern about the erosion of protections for minority groups. 

 
During consultation, a draft legislative proposal in the form of amendments to the ADA, was received 
on behalf of the Keep NSW Safe Coalition1. This proposal is included at Appendix C. It was beyond the 
terms of reference to consult other stakeholders on this specific proposal, however significant 
elements of that proposal were covered by the Terms of Reference. Therefore, to the extent that this 
proposal related to the terms of reference, it was canvassed as an option with other stakeholders. The 
support of the proposal by members of Keep NSW Safe was reaffirmed during the consultation 
process. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1 Keep NSW Safe comprises representatives of 28 communities and 2 individuals. A full list is available at: 
http:/www.keepnswsafe.com/statement/ 

http://www.keepnswsafe.com/statement/
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Whether the threshold for prosecuting the offence 
of serious racial vilification in section 20D (1) of the 
Act – “incite hatred towards, serious contempt for, 
or severe ridicule...” –should be amended 
Among the stakeholders consulted, there was a disparity in responses to this question. In part this 
seems to have been based on a technical misunderstanding of the question. 

 
Legally qualified participants were able to discuss a legal meaning of “incite” and provide feedback 
and analysis on this, whereas others took a broader approach and interpreted this question as simply 
‘should we make the offence easier to prosecute?’ 

 
While there was strong support for lowering the threshold to prosecutions, there were also those who 
cautioned against lowering the threshold, as the repercussions, a criminal conviction were serious. 

 
The Keep NSW Safe proposal replaces “incite” with “promote or advocate”. There was broad support 
for this among others outside of the Keep NSW Safe Coalition, including Multicultural NSW and 
Kingsford Legal Centre. The Human Rights Law Centre also advocated lowering the threshold in such 
a way so as to remove “incite” and shift the focus to considering the objective harm that results from 
the conduct. 

 
On the whole, many community stakeholders were of the view that the threshold should be lowered 
because the offence has not been used to date. They believe that any amendments that make the 
provisions more accessible would have a positive effect. 

 
There was also hesitant support for lowering the threshold of “incite” amongst legal practitioners and 
other legally qualified stakeholders. However many of these groups acknowledged that “incite” was 
likely a significant barrier to successful prosecutions, however advised that lowering this should be 
done by maintaining a nexus to threatened violence. 

 
Still others were of the view that “incite” should remain. For example, the Australian Human Rights 
Commission, Legal Aid NSW, Redfern Legal Centre, and some Catholic religious leaders while of the 
view that “incite” was appropriate, many of these discussed alternatives to lower threshold. 

 
The Aboriginal Legal Service indicated that lowering the threshold to prosecutions too far might have 
unintended consequences, with the racial vilification offence potentially being used by police against 
Aboriginal people when, under certain circumstances and in the heat of the moment, racially-charged 
language is directed at police officers. 

 
In its submission Legal Aid NSW noted that “the Court of Appeal has given a straightforward 
interpretation of ‘incite’ when interpreting this term in other provisions in the ADA. The Court of 
Appeal noted that its ordinary natural meaning is to ‘urge, spur on, stirrup animate, stimulate to do 
something’ (Oxford Dictionary), or ‘urge on, stimulate or prompt to action (Macquarie Dictionary). We 
acknowledge that this may set a high bar for prosecution but consider this appropriate given the 
serious consequences that follow”. 
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This has to be considered against a section in the submission from the Redfern Legal Centre to a 
statement by the DPP in its ‘Review of Law of Vilification: Criminal Aspects’ (2009) that “The most 
common reason why prosecutions have not been commenced has been the inability of the 
prosecution to adduce evidence to prove to the necessary standard either incitement or incitement 
by specific means described in the offence provisions” of the ADA. They referred to a submission they 
had made to an inquiry in 2013 which considered, “the most appropriate amendment would be to 
remove the provisions in section 20D (1)(a) and (b) to the means of incitement as grounds for a 
prosecution”. They, “do not propose to remove the term incite from the provision” but to add a 
provision of “incitement” making the offence of serious racial vilification, “the incitement or hatred 
towards, serious contempt for, severe ridicule of or violence towards a person or group of persons on 
the grounds of their race. There would be no requirement as to the means of such incitement”. 

 
The Anti-Discrimination Board (ADB) also suggested that “incite” may be appropriate and is probably 
preferable to alternative wording such as “advocate or encourage”. The ADB pointed out that “incite” 
links back to the language used in the United Nations International Convention on the Elimination of 
All Forms of Racial Discrimination. Nevertheless, the ADB recognised that there are problems with 
“incitement” as the legal test, given the focus on whether a reasonable person would be incited by 
the language in question. The ADB questioned whether the test should incorporate some subjective 
elements and consider the impact of the speech on the intended audience. 

 
The ADB also noted an associated issue with standing. The law currently prevents a person who is not 
from the targeted group complaining to the ADB, as they cannot lodge a complaint as they do not 
possess the relevant characteristics of the target group. 

 
At the same time the Human Rights Law Centre submitted that vilification laws recognise the “unique 
and pervasive role of hate speech and conduct to threaten both a person’s safety and their ability to 
fully participate in a democratic society.” 

 
“In doing so these laws restrict some people’s right to free speech to protect the rights of other people 
to be from discrimination and to prevent threats to their physical safety. Criminal sanctions for 
vilification have a high threshold… to allow the expression of information or ideas that are offensive, 
unpopular, shocking or disturbing – but nonetheless lawful – to adequately protect free speech in a 
democratic society. However, where this threshold is so high that the criminal sanction does not 
provide a useful shield against vilification, reform is required.” (Emphasis added) 

 

Still others suggested a full reframing of the provisions. For example, the Buddhist Council of NSW 
suggested instead looking at the harm that was intended, rather than the intentional act committed 
by the defendant. 

 
Consultations with legal practitioners who practice in the area of anti-discrimination law suggested 
reframing the language to remove “incite” but keep the seriousness and the nexus to violence. For 
example, using language such as “vilify, intimidate or threaten someone (or a group), in public on the 
basis of a protected ground”. 

 
Many consultations revealed a great amount of confusion about the language used in the provision 
which leads to a logical conclusion that, at the very least, the provision should be redrafted to remove 
confusion and ambiguity. 
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The Law Society pointed out that whatever terminology is adopted, there will remain definitional 
issues. In light of this, the Law Society considered that any alternatives adopted should not add further 
to current uncertainty. 

 
On the other hand, the Human Rights Commission pointed out that “incite” is actually very well 
understood judicially whereas terms such as “promote” or “advocate” are used less widely and have 
been used more contemporaneously in terrorist related offences such as the Commonwealth Criminal 
Code. As such, caution should be exercised in the use of these terms, which are perhaps more 
appropriate for civil prohibitions rather than criminal offences. 

 
Summary 

 
Most stakeholders agreed that the offence should be able to be used, and many agreed that lowering 
the threshold from ‘incite’ while maintaining a nexus with threatening violence is the way to make the 
offence more accessible. 

 
The Human Rights Law Centre in recommending the lowering of the threshold for serious racial 
vilification pointed out that where the threshold is so high that the criminal sanction does not provide 
a useful shield against vilification, reform is required. 

 
The members of Keep NSW Safe which comprises representatives of different ethnic communities 
supported the replacement of “incite” with “Promotion or advocacy of violence against, harassment 
or intimidation of, identifiable groups”. 

 
While there were some divergent views, being those who are of the opinion that “incite” is an 
appropriate and well understood term and should remain, on the whole, the word “incite” was seen 
by many as a significant contributing factor for the lack of prosecution. 

 
As the 2009 submission from the DPP said, “The most common reason why prosecutions have not 
been commenced has been the inability of the prosecution to adduce evidence to prove to the 
necessary standard either incitement or incitement by specific means described in the offence 
provisions”. 
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Whether the element of the offence of serious 
racial vilification in section 20D (1) (b) of the Act – 
“inciting others to threaten…” – should be 
amended 
There was limited specific focus in the discussion during consultations about the element of “inciting 
others…” in section 20D (1) (b). Most often, this discussion was conflated with a discussion of the very 
premise of incite, discussed in relation to the first of the Terms of Reference. 

 
Many consultations revealed a great amount of confusion about the language used in the provision, 
with some stakeholders suggesting the provision should be redrafted to remove confusion and 
ambiguity. 

 
The specific means of inciting others to threaten did not come up in face to face consultations. 

 
However, some of the written submissions received did go to this specific issue. Legal Aid NSW argued 
that section 20D (1) (a) and (b) should not be properly construed as an element of the offence. This is 
because (a) and (b) are preceded by the word “include” which is usually interpreted as a non- 
exhaustive list. This would mean that the incitement to hatred could be by any means, not necessarily 
the means listed in (a) and (b). 

 
Some stakeholders (including some religious leaders, Kingsford Legal Centre and Redfern Legal Centre) 
submitted that the “by means” element of the offence in its entirety was problematic and should be 
removed. Vilification itself should be an offence without needing to be by any specific means. While 
these comments do not specifically go to this term of reference, they remain relevant. 

 
Some stakeholders pointed out that the current framing of the provision which relies on establishing 
incitement objectively may not be well adapted to dealing with inflammatory language which is 
couched in metaphor or which uses allusion or terms with specific cultural meanings. Such situations 
could make it particularly difficult to prove that a person was intentionally inciting others to commit 
acts of violence against a target group. 

 
Summary 

 
It was difficult to identify areas of consensus or divergence in relation to this term of reference as the 
intent behind the term of reference was not well understood among stakeholders. 

 
The one point on which there appeared to be broad, perhaps unanimous, support was in relation to 
when a person actually incited violence. On this point, there was agreement that it was appropriate 
to criminalise such conduct. However, some stakeholders noted the challenges in proving that a 
person intentionally incited others to commit physical violence. 
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The appropriate penalty for the offence of serious 
racial vilification 
There was a disparity of views on the question of penalties. Most stakeholders thought that the 
maximum penalties should be increased, however there was no defined consensus on the degree of 
increase. Still others supported the recommendation from the Legislative Council inquiry which 
proposed that the Government review the adequacy of the penalty, taking into account the maximum 
penalty for comparable offences. 

 
This question was also closely related to the issue of whether the offence should remain a summary 
offence, or become an indictable one. This is also connected with the procedural requirements for 
prosecuting the offence, given that prosecutions for summary offences must be commenced within 
six months from the date of the offence. This was not a specific term of reference for this consultation, 
however it was a question that many stakeholders were concerned with. Many stakeholders equated 
indictable with serious and as a result, believed that the offence should be indictable. Additionally, all 
stakeholders were of the view that the limitation period should be extended and thus advocated 
making the offence indictable in order to automatically extend the limitation period. If the penalty 
was increased to over two years, the offence would become indictable and the limitation period would 
be extended, or lifted. 

 
Many other stakeholders suggested that regardless of what happens to the penalties, the limitation 
period should be extended to 12 months given that there could be greater difficulties with evidence 
gathering and investigations as compared to other summary offences. 

 
At one end of the spectrum, the proposal from the Keep NSW Safe Coalition suggested a maximum 
penalty of seven years imprisonment, or 875 penalty units, or both, or 4375 penalty units for a 
corporation. This proposal is to apply to all grounds of vilification, not only racial vilification. During a 
collective face to face consultations with members of the Keep NSW Safe coalition, there was further 
debating of views as to the length of maximum penalty that should be available, some advocating 
higher then recommended, however there was agreement that the current penalties were 
inadequate. 

 
On the other hand, others did not have a view on the penalties but suggested the penalties be 
benchmarked against other, similar offences such as those within the Crimes Act 1900 and other 
Australian Jurisdictions. 

 
There were a number of stakeholders who suggested a middle ground of three years imprisonment, 
including the Kingsford Legal Centre. 
 
When approached on this issue, NSW Police Force advised that “some current investigative obstacles 
may be overcome by making serious racial vilification an indictable offence”. 

 
All who turned their minds to the issue believed that the discrepancy between penalties for racial and 
HIV/AIDS vilification and homosexual and transgender vilification should be rectified. The Gay and 
Lesbian Rights Lobby believe the symbolism of this disparity was especially problematic. This was also 
raised as problematic by legal practitioners, such as the Human Rights Law Centre. 

 
No stakeholders suggested having different penalties for the different grounds of vilification, so there 
appears to be consensus that penalties should be consistent. 
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Moreover, no proposals suggested reducing or removing the penalty. 

Summary 

There was significant divergence on this issue with responses ranging from retaining current 
penalties to increasing penalties significantly (with seven years’ imprisonment proposed at the upper 
end of the spectrum based on the West Australian model). A range of stakeholders support penalties 
consistent with the penalties for equivalent offences; with advice from the NSW Police Force to 
make it an indictable offence. 
 
There is consensus that penalties should be consistent for all grounds. 
 
It should be noted that there was no view expressed in support of lowering the current penalty. 
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Whether the Act should be extended to cover 
serious vilification specifically on the grounds of 
“religious belief or affiliation” 
This term of reference was by far the most contentious and generated the most discussion and 
interest. Stakeholders consulted had a view on this issue, some very strongly held, and responses 
varied. 

 
There was significant discussion at some consultations about the term “ethno-religious origin” 
contained in the definition of “race” in section 4 of the ADA. However, there was broad agreement 
that, despite the second reading speech mentioning coverage of Muslims, this term did not in fact 
include Muslim people due to their diverse ethnic origins. This is supported by case law (e.g. Khan v 
Commissioner, Department of Corrective Services [2002] NSWADT 131 13 July 2002). However, this 
term would cover some religions, such as Judaism. Among most, if not all religious groups consulted, 
both Islamic groups and other faiths, there was a broad consensus that all religions should be covered 
equally. Religious vilification is expressly covered in Victoria, Queensland, the ACT and Tasmania. 
Many stakeholders thus argued that NSW was lagging behind these jurisdictions by not covering 
religion. 

 
With a few specific exceptions, stakeholders generally supported including religion as a ground. Most 
of the representatives of Muslims consulted particularly supported the inclusion of religion given the 
current gap in the NSW Anti-Discrimination Act’s coverage of Islam as a ground. The need for 
protection for the adherents of the Islamic faith from religious vilification was acknowledged and 
referred to by those of other faiths. 

 
Some stakeholders argued that the most important part of including religion as a protected ground 
would be the message it sends to the community by the government that members of religious groups 
should be protected. They opined that the success of any prosecutions on the basis of serious religious 
vilification would be secondary. 

 
However, many stakeholders, including some Islamic and other religious groups, indicated a range of 
potential issues that could arise if religion were included as a protected ground. 

 
A range of stakeholders indicated that including religion as a protected ground may have unintended 
consequences. In particular, some stakeholders expressed the concern that including religion may 
result in limiting legitimate free speech and that as part of a multicultural society it is necessary to 
ensure people are free to profess their religious beliefs. 

 
There were questions raised about some terminology in religious text which under some circumstance 
may be considered by members of another faith to be a form of vilification and therefore inclusion of 
religion per se as a ground for vilification may impact on the teaching of religion or ‘preaching’. 

 
Other stakeholders, including the ADB, suggested that if vilification laws extended to limiting people’s 
ability to comment on things like religious doctrinal differences, it might move into creating blasphemy 
laws. It was also argued by some stakeholders that it was inappropriate for a secular society to be 
legislating the protection of religion. 



S Kerkyasharian - Report on consultation on serious vilification laws in NSW May 2017 
Page | 15 

 

Stakeholders also raised the concern that including religion could be used to limit speech that is critical 
of certain religions or in inter or intra-faith disputes between community members. The Eastern 
Apostolic Churches Council in Australia and New Zealand believed that including religion could do 
more harm than good as people should be free to criticise any religion, however acknowledged that 
if it is included, it should be only apply to acts which are serious and intentional in nature. 

 
However, when asked to consider whether speech that promoted, encouraged or incited violence 
against a target group on the basis of their religion, many stakeholders accepted that criminalising 
such conduct would not unduly limit freedom of expression. 

 
A stakeholder suggested that people should be free to comment on the content of a religion, but it is 
necessary to ensure that people themselves are not attacked because of their religion. 

 
Some stakeholders suggested that there might be definitional issues which could lead to difficulties in 
applying the law. There was some divergence of views about how significant these issues would be in 
reality. It was noted, however, that courts have been able to make findings on whether a religion was 
a religion in the past, so that the definitional issues were not insurmountable. 

 
Many stakeholders did not express any preference for whether legislation should refer to “religion” 
or “religious belief or affiliation”. Rather they indicated an in-principle or conceptual support for the 
inclusion of religion. 

 
The Jewish Board of Deputies has explained that the proposal to use the term “religious belief or 
adherence” is to protect the person on the grounds of their religious affiliation, rather than protect 
the “religion” per se; it would distinguish vilification of the person from the vilification of the religion. 

 
Notably, the legislative proposal put forward by Keep NSW Safe includes religious belief or affiliation. 

 
Face to face consultation with the Keep NSW Safe coalition involved discussions of alternatives with a 
few members of the coalition questioning the need for the inclusion of religion as a ground. However, 
there was strong agreement that when conduct crossed the line to be directed to violence towards 
people or groups of people, such conduct should be criminal in nature. 

 
Some qualified their support with the need to accompany the legislation with regulations which would 
clarify the parameters of religious vilification. 

 
Legal practitioners consulted noted that religion should only be included with a qualifier, indicating a 
preference for “affiliation”, over other terms such as “background”. The legal practitioners also noted 
that it would be possible to insert religion into the offence provisions in the ADA, without extending 
any of the other provisions of the ADA, such as discrimination. 

 
In general, stakeholders did not express support when asked whether “religious practice” might be 
preferable as a ground. 

 
Unlike many stakeholders consulted, the GLRL was opposed to the inclusion of religion. The GLRL’s 
view is that religion is a value stance, which it considered to be different to sexuality (which is currently 
covered as a ground by the ADA). It would be difficult to draw a line to establish when a person should 
be covered by the law. The GLRL also expressed the view that religion should not be included, as 
religion already enjoys significant protection under other laws. 
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Similarly, the Centre for Independent Studies (CIS) indicated some reservations about the proposed 
inclusion of religion suggesting that it might have undesirable consequences in terms of protecting 
religion at the expense of the ability to express views freely. The CIS suggested that it might be 
preferable to remove the need for serious vilification to be based on any specified ground. Rather the 
law should prohibit encouraging or inciting violence against another person or persons generally, 
without identifying any particular protected characteristics. 

 
A small number of other stakeholders also suggested removing specific protected grounds from the 
legislation which would obviate the need to specifically include religion. 

 
Summary 

 
While there was support for including religion in one form or another, there was also some opposition. 
Some of the support was qualified, noting possible unintended consequences. 

 
There was a small number of notable outliers who opposed including religion. A number of 
stakeholders pointed out that there is a fine line between blasphemy and vilification and care should 
be taken not to re-introduce laws against blasphemy, therefore, a strict test should be applied in order 
to remove any possible ambiguity. Although others emphasised that the protection from violence for 
individuals or groups was the issue that had to be addressed and not the teachings of or the substance 
of the religious belief itself. 

 
While there was general agreement amongst the majority of those consulted that it should be an 
offence to incite or encourage violence against a person or group on the ground of religion, religious 
belief or religious adherence, there was a strongly held view that such an inclusion would need to have 
clearly articulated parameters. 
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Whether any changes to the elements or process 
for the investigation and prosecution of the 
offence of serious racial vilification should be 
mirrored in the: 
a. offence of serious transgender vilification (s 38T of the Act) 
b. offence of serious homosexual vilification (s 49ZTA of the Act), and 
c. offence of serious HIV/AIDS vilification (s 49ZXC of the Act). 

 
Of the stakeholders that expressed a view on this question, they were unanimous that the elements 
of the offence, procedures for prosecuting and penalties should be consistent across all the grounds 
of vilification. This included the full Keep NSW Safe coalition. 

 
A number of stakeholders, including the GLRL raised a concern that the current penalty for 
transgender and homosexual vilification are lower than the penalty for racial and HIV/AIDS vilification. 
Somewhat related to this issue, many stakeholders, including the ADB, argued that all grounds for 
vilification should be extended to cover imputed or presumed characteristics. 

 
Summary 

 
Although many stakeholders did not express a specific view on this issue, there was strong support for 
consistency across all grounds of vilification among those that did. 
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Whether all serious vilification offences should be 
moved to the Crimes Act 1900 
Opinion on whether the offences should be moved to the Crimes Act 1900 was split and there were 
some differences of opinion on the possible consequences of shifting the offence provisions. While 
the majority of those consulted supported moving the offence to the Crimes Act, those that opposed 
moving the offence held some very serious concerns. 

 
The main advantage identified with relocating the offence, in addition to the symbolic value, was to 
allow complaints to be made at first instance to the Police and allow the Police to take a lead in 
investigation of possible offences, possibly mitigating some of the current barriers to prosecutions. 

 
The proposal from the Keep NSW Safe Coalition strongly supports moving the offence provisions to 
the Crimes Act. The KNSWS Coalition argues that this will send an important symbolic message that 
this type of conduct is criminal in nature and very serious. In addition, it would allow and encourage 
Police to take a primary role in investigation, rather than the ADB. Other groups including Multicultural 
NSW, the Law Society of NSW, The Eastern Apostolic Churches Council in Australia and New Zealand 
and some other legal stakeholders also support moving the offences to the Crimes Act. 

 
The ADB indicated that the existing offence provisions in the ADA sit uncomfortably in the civil dispute 
resolution framework established by the Act. The ADB indicated that it is not set up to prosecute 
complaints. For example, it has insufficient powers to investigate and prepare a prosecution brief. The 
ADB indicated that people expect the Police to be able to act where they complain to the Police about 
alleged serious vilification. However, due to the current legislative framework, Police refer the 
complaint to the ADB. This results in people getting frustrated. 

 
Stakeholders, including the Human Rights Law Centre and Kingsford Legal Centre, suggested that the 
offences were under-utilised because of a lack of awareness among Police of the provisions because 
they were contained in the ADA. In addition, moving the offence to the Crimes Act would fully utilise 
the investigative powers of the NSW Police. Others, such as Legal Aid NSW pointed out that the 
location of the offence should not impact on Police’s willingness to investigate. Police frequently 
investigated offences contained in legislation outside of the Crimes Act and the DPP has in the past 
referred vilification matters to the Police for further investigation. 

 
On the other hand, some stakeholders supported leaving the offence in the ADA. A serious concern, 
raised by both the Aboriginal Legal Service and Redfern Legal Centre was that moving the offence to 
the Crimes Act could result in an overuse of the offence against minority groups, particularly Aboriginal 
people. Inserting the offence into the Crimes Act rather than retaining it in the ADA would allow Police 
the discretion to bring the charge. However, the risk of it being used against minorities was 
significantly reduced by giving the ADB a role in the prosecution. The concern about requiring the 
Police to interpret such a provision combined with the risk of misuse was also raised by members of 
some religious groups, such as Sydney Catholic Schools. The ADB recognised this, but believe that it 
could be managed through procedural provisions. 

 
The Gay and Lesbian Rights Lobby raised some procedural concerns. In particular, it can be very 
confronting for a young person to make a complaint to the ADB. This concern would not be reduced 
by requiring that such complaints be made to Police. Other stakeholders, especially legal practitioners 
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were also of the view that it should be easy to make a complaint for vilification, whether this be 
through the Police or the ADB. 

 
Others, such as the Legal Practitioners, acknowledged this risk, but thought it was one worth taking 
and believed it could be overcome by careful drafting and by providing training for the Police. The 
Lebanese Muslim Association acknowledged that this could be open to abuse by Police, but stated 
that there needs to be a fine balance between sending an important message and risk of misuse. 
Others suggested that moving the offence to the Crimes Act was futile as the Police would not take 
such complaints seriously, regardless of where the offence is located. 

 
 

Summary 
 

Stakeholders generally agreed that it should be easier for Police to investigate or to involve Police in 
investigating serious vilification complaints. Many stakeholders argued that moving the offences into 
the Crimes Act would be desirable because it would clarify Police responsibilities for investigating 
these offences, increasing the likelihood that vilification offences would be investigated and 
prosecuted. 

 
The stakeholders who disagreed with the proposal were largely concerned about the possible 
unintended consequences of providing Police with greater responsibility over these offences, 
particularly in relation to charging defendants from vulnerable groups which reflected historical 
experiences. 

 
Some saw value in providing ADB with powers to refer matters to Police for investigation and 
preparation of prosecution briefs. 

In general, the lack of clarity as to who was responsible for the investigation and preparation of a 
brief to commence criminal proceedings was seen as a major barrier. Therefore, the move of the 
offence of serious vilification to the Crimes Act 1900 was seen as logical and one that would also 
reinforce the message of the severity of the offence. 
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Other proposals to protect individuals from harm 
arising from speech promoting prejudice, hatred 
and undermining social cohesion, having regard to 
the continued importance of freedom of speech 
There was broad support for procedural change such as those suggested by the Legislative Council 
Standing Committee on Law and Justice’s Inquiry into Racial Vilification. These included: 

 
• Extending or lifting limitations (whether achieved by making it an indictable offence or by 

specifically extending the limitations in the provision). 
• Removing the requirement that the Attorney General consent to Prosecutions. Although some 

saw this as necessary to stop vexatious complaints. 
• Consideration of the most appropriate body to investigate the alleged offence (given that the 

President of the ADB has limited investigative powers under legislation and limited ability to 
compel people to provide evidence as part of a preliminary investigation). 

• The lack of investigative powers of the President of the ADB means that it is rarely (if ever) 
possible for the President to gather sufficient evidence to commence a prosecution. It is 
further constricted by the 28 days limitation for such consideration from the date of receipt 
of the complaint 

• The standing of complainants was also raised – being that it could be problematic that only a 
member of the targeted group has standing. 

• The inherent conflict of the President of the ADB being required to both conciliate a complaint 
of vilification and consider whether the offensive conduct was sufficiently serious to warrant 
referring the matter for a criminal prosecution. Particularly as the ADA allows concurrent 
processing of the complaint under S20C which would require the President of the ADB to 
maintain an impartial position. 

• Non legislative responses aimed at increasing social cohesion were important, but this was 
not well articulated, and somewhat amorphous conceptually. 

• The concept of introducing presumed or imputed characteristics 
• The issue of who has standing to bring a complaint 
• Giving power for the ADB to refer matters to police for investigation and p reparation of a 

prosecution brief if the President of the ADB concludes that a complaint of vilification needs 
such consideration. 

• Vilification leading to violence should be criminalised per se, without specifying a limited 
range of protected characteristics as is done under the current law. 

 
Some stakeholders, particularly those representing ethnic and religious groups, suggested that the 
broader cultural and political discourse around race and religion needs to change and that addressing 
underlying social factors would assist address conditions that are giving rise both to violent and 
intimidatory behaviour, as well as community-members’ feelings of vulnerability. 

 
Some of the solutions proposed by stakeholders were that communities need increased social services 
rather than increased policing to improve social cohesion. Additionally, it was suggested that 
politicians and the media need to provide stronger leadership to combat racist and divisive comments. 
It was suggested that politicians should be required to promote community cohesion but, rather, are 
causing divisions and social problems, either by implicitly endorsing divisive speech or by deliberately 
inflaming racial and religious tensions. 
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The ADB suggested that a public body needed to be appropriately funded to run a public awareness 
campaign, both to increase awareness of the existence of legal remedies but also to bring a greater 
level of awareness or education to understanding of the underlying social problem. The ADB suggested 
that such a campaign could try to bring a greater level of awareness about the functions of the ADB 
and what it is able to do for people. 

 
One person who was consulted suggested that a loss of social cohesion was the result of people not 
being able to express their views about others freely. The person suggested that people need to be 
given a language to express their anger and frustration in order to prevent it manifesting as actual 
violence. The same person also suggested that one approach could be to mentor young people and 
teach them to take greater responsibility. The person also suggested further that young people should 
be given greater responsibility to come up with their own solutions and this could be achieved through 
greater role modelling and leadership. 

 
A number of stakeholders argued that amending the vilification offences, and including religion, would 
have significant symbolic impact, sending a signal to the identified minority groups that the 
government is concerned to ensure they are protected. Some stakeholders recognised that the law 
could have this function even if only very few cases were actually prosecuted. 

 
It was also suggested that NSW could introduce broader legislative protections for freedom of speech 
such as the ones in place in the ACT and Victoria (through their legislative charters of rights). An explicit 
legislative protection for free speech could help balance any perceived limits on speech imposed 
through vilification laws. 

 
The Jewish Board of Deputies also pointed to the lack of a uniform system for classifying and dealing 
with biased motivated crime across Australia, rather this is dealt with on a State by State basis. The 
Jewish Board of Deputies suggested this be raised with other States and Territories and the 
Commonwealth. 

 
 

* * * 
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Appendix A: Stakeholders invited to participate in 
consultation process 

• Aids Council of NSW 
• Allens Linklaters, Ms Veronica Siow, Partner and Mr Tristan Garcia, Senior Associate 
• Antiochian Orthodox Church 
• Assyrian Australian National Federation 
• Assyrian Universal Alliance 
• Australian National Imams Council 
• Australian Council for the Promotion of Peaceful Reunification of China 
• Affinity Intercultural Foundation 
• Anti-Discrimination Board of NSW 
• Australian Human Rights Commission 
• Al Amanah College 
• Al Faisal College 
• Aboriginal Legal Service NSW & ACT 
• Buttar, Caldwell and Co. Solicitors, Ms Wajiha Ahmed, Partner 
• Dr Michael Casey, Director, PM Glynn Institute 
• Centre for Independent Studies 
• Chaldean Australian Society Inc 
• Clayton Utz, Mr David Hillard, Pro Bono Partner 
• Commission of Ecumenical and Interfaith Relations, Sister Giovanni Farquer RSJ, Executive 

Director 
• The Eastern Apostolic Churches Council in Australia and New Zealand 
• Ethnic Communities Council of NSW 
• Exodus Foundation 
• Federation of Cyprus Communities of Australia and New Zealand 
• Federation for Islamic Studies and Information 
• Gay and Lesbian Rights Lobby 
• Gilbert and Tobin, Ms Michelle Hannon, Pro Bono Partner 
• The Grand Mufti of Australia 
• Greek Orthodox Church of Australia 
• Human Rights Law Centre 
• International Commission of Jurists Australia 
• Islamic Charities Project Association 
• Islamic Council of NSW 
• Islamophobia Register Australia 
• Keep NSW Safe Coalition 
• Kingsford Legal Centre 
• Law Society of NSW 
• Lebanese Muslim Association 
• Legal Aid NSW 
• Maronite Diocese of Australia 
• Melkite Catholic Eparchy of Australia and New Zealand 
• Multicultural NSW 
• Muslim Community Radio (2MFM) 
• Muslim Women’s Welfare of Australia 
• National Council of Churches in Australia 
• NSW Aboriginal Land Council 



S Kerkyasharian - Report on consultation on serious vilification laws in NSW May 2017 
Page | 23 

 

• NSW Bar Association 
• NSW Council for Civil Liberties 
• NSW Police Force 
• NSW Ecumenical Council 
• NSW Federation of Community Language Schools 
• Public Interest Advocacy Centre 
• Dr Ahmed Masjif Qubaa 
• Redfern Legal Centre 
• Dr Jamal Rifi 
• Russian Orthodox Church of Australia and New Zealand 
• The Serbian Orthodox Church 
• Ms Pallavi Sinha 
• Supreme Islamic Shiite Council 
• Sydney Catholic Schools 
• The Sydney Institute 
• Thomson Geer Lawyers, Ms Jacquie Seeman, Partner 
• United Indian Association, Inc 
• United Muslim Women’s Association, Ms Maha Abdo 
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Appendix B: Stakeholder meetings held2 

 Jewish Board of Deputies 
 Keep NSW Safe Coalition; 

• Australian Hellenic Council NSW 
• Armenian National Committee (ANC) 
• Chinese Australian Forum (CAF) & Chinese Australia Services Society (CASS) 
• National Sikh Council of Australia 
• Australian Egyptian Council of Australia 
• Jewish Board of Deputies 
• NSW Council of Christians and Jews 
• Hindu Council of Australia 
• Assyrian Australian National Federation 
• Philippine Community Council of NSW 
• NSW Council for Pacific Communities 
• International Coptic Union Australia 
• Philippine Community Council 
• Federation of Indian Australian Associations NSW Inc. 

 Gay and Lesbian Rights Lobby 
 Centre for Independent Studies 
 Multicultural NSW Advisory Board and Executive 
 Law Society of NSW 
 Aboriginal Legal Service 
 Australian Human Rights Commission 
 Anti-Discrimination Board 
 Grand Mufti of Australia 
 Australian National Imams Council 
 Sydney Catholic Schools 
 Commission of Ecumenical and Interfaith Relations, Sister Giovanni Farquer RSJ, Executive 

Director 
 Dr Michael Casey, Director, PM Glynn Institute 
 Ethnic Communities’ Council of NSW 
 Federation of Community Language Schools 
 United Indian Association 
 Wajiha Ahmed, Lawyer 
 Pallavi Sinha, Lawyer 
 Rev. Bill Crews, Exodus Foundation 
 Federation of Cyprus Communities in Australia and NZ 
 Australian Council for the Promotion of Peaceful Reunification of China 
 Lebanese Muslim Association 
 Muslim Community Radio 
 Faten El Dana – Muslim Women’s Welfare Association 
 Islamic Council of NSW 
 Muslim Legal Network 
 Dr Jamal Rifi 
 Masjid Qubaa Mosque (Mt Druitt and Rooty Hill) 
 Affinity Intercultural Foundation 
 Federation for Islamic Studies and Information 

 

2 There were invitees who declined. 
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 Islamic Charities Project Association 
 Thomson Geer Lawyers, Ms Jacquie Seeman, Partner 
 Gilbert and Tobin, Ms Michelle Hannon, Pro Bono Partner 
 Clayton Utz, Mr David Hillard, Pro Bono Partner 
 National Council of Churches 
 NSW Ecumenical Council 
 His Grace the Right Reverend Siluan Bishop of Australia and New Zealand - The Serbian 

Orthodox Church 
 Chaldean Australian Society Inc. 
 His Excellency Bishop Antione-Charbel Tarabay, Bishop of the Maronite Diocese of Australia 
 His Grace Bishop Robert Rabbat, Melkite Catholic Eparchy of Australia and New Zealand 
 His Eminence Archbishop Paul Saliba, Antiochian Orthodox Christian Archdiocese of Australia, 

New Zealand and the Philippines 
 Mar Malatius Melki Bishop of Syriac community 
 His Grace Bishop Haigazoun Najarian Diocese of the Armenian Apostolic Church of Australia 

and New Zealand 
 His Grace Bishop Daniel of the Coptic Orthodox church 
 Assyrian Australian National Federation 
 Buddhist Council of NSW 
 Islamophobia Register 
 Mr Peter Wertheim AM 
 Members of The Eastern Apostolic Churches Council in Australia and New Zealand 
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Appendix C: Written submissions from 
stakeholders 

 
1. Keep NSW Safe Coalition 
2. Legal Aid 
3. Redfern Legal Centre 
4. Kingsford Legal Centre 
5. Human Rights Law Centre 
6. Australian National Imams Council 
7. Chaldean Catholic Bishop of Australia 
8. The Eastern Apostolic Churches Council in Australia and New Zealand 
9. Law Society of NSW 
10. Religious Society of Friends, Quakers 
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CRIMES AMENDMENT (PROMOTION OR 

ADVOCACY OF VIOLENCE) BILL 2017 

New South Wales 

Contents 
 

An Act to amend the Crimes Act 1900, the Crimes (Sentencing Procedure) Act 1999 and the Anti-

Discrimination Act 1977 to proscribe the promotion or advocacy of violence against, or 

harassment or intimidation of, identifiable groups, and associated matters. 

 

 

Clause 1 CRIMES AMENDMENT (PROMOTION OR 

ADVOCACY OF VIOLENCE) BILL 2017 
 

The Legislature of New South Wales enacts: 

1) Name of Act 

This Act is the Crimes Amendment (Promotion or Advocacy of Violence) Act 2017. 

2) Commencement 

This Act commences on a day or days to be appointed by proclamation. 

3) Amendment of Crimes Act 1900 

The Crimes Act 1900 is amended as set out in Schedule 1. 

4) Amendment of Crimes (Sentencing Procedure) Act 1999 

The Crimes (Sentencing Procedure) Act 1999 is amended as set out in Schedule 2. 

5) Amendment of Anti-Discrimination Act 1977 

The Anti-Discrimination Act 1977 is amended as set out in Schedule 3. 
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Schedule 1  

Amendments to the Crimes Act 1900 
 

[1] Insert into Part 3 a new Division 8C as follows: 

 

Division 8C - promotion or advocacy of violence against, 

harassment or intimidation of, identifiable groups 
 

60F. (1) A person who, otherwise than in private, intentionally or recklessly promotes or advocates 

the use or threatened use of physical force or violence against, or who harasses or intimidates, 

another person or group of people because of, or by reference to, the actual or presumed:  

(i) race, colour, descent or national, ethnic or ethno-religious origin; or  

(ii) religious belief or affiliation; or 

(iii) homosexuality; or 

(iv) HIV/AIDS infection; or 

(v) transgender identity, or 

(vi) official status 

of the other person or of some or all of the members of the group, commits an indictable 

offence.  

 

(2) In subsection (1), “harasses” includes making threats or engaging in serious and substantial 

verbal abuse. 
 
Maximum penalty: 

In the case of an individual – 875 penalty units or imprisonment for 7 years or both. 

In the case of a corporation – 4375 penalty units. 

 

60G. A reference in section 60F to the actual or presumed race, colour, descent or national, 

ethnic or ethno-religious origin, of a person or group of people is a reference to that person 

or some or all of the people in the group: 

(i) being of that race, colour, descent or national, ethnic or ethno-religious origin; or 

(ii) being thought to be of that race, colour, descent or national, ethnic or ethno-religious 

origin (whether or not that person is, or some or more of the people in the group are, in 

fact of that race, colour, descent or national, ethnic or ethno-religious origin).  

 

60H A reference in section 60F to the actual or presumed religious belief or affiliation, of a 

person or group of people is a reference to that person or some or all of the people in the 

group: 
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(i) having the religious belief or affiliation; or 

(ii) being thought to have the religious belief or affiliation (whether or not that person, or 

some or more of the people in the group, in fact have the religious belief or affiliation). 

 

60I. A reference in section 60F to the actual or presumed homosexuality of a person or group 

of people is a reference to that person or some or all of the people in the group: 

(i) being homosexual; or 

(ii) being thought to be homosexual (whether or not that person is, or some or more of the 

people in the group are, in fact homosexual). 

 

60J. A reference in section 60F to the actual or presumed HIV/AIDS infection of a person or group 

of people is a reference to that person or some or all of the people in the group: 

(i) being infected with the Human Immunodeficiency Virus or having the medical 

condition known as Acquired Immunodeficiency Syndrome; or 

(ii) being thought to be infected with the Human Immunodeficiency Virus or having the 

medical condition known as Acquired Immunodeficiency Syndrome (whether or not 

that person is, or some or more of the people in the group are, in fact infected with the 

Human Immunodeficiency Virus or have the medical condition known as Acquired 

Immunodeficiency Syndrome). 

 

60K. A reference in section 60F to the actual or presumed transgender identity of a person or 

group of people is a reference to that person or some or all of the people in the group: 

(i) being a transgender person or transgender persons; or 

(ii) being thought to be a transgender person or transgender persons (whether or not that 

person is a transgender person or some or more of the people in the group are 

transgender persons). 

 

60L  A reference in section 60F to the actual or presumed official status of a person or group of people 

is a reference to that person or some or all of the people in the group: 

(i) being a member or employee of: 

(a) the Australian Defence Force; or 

(b) any law enforcement agency or intelligence agency as defined in section 15K of 

the Crimes Act 1914 (Cth); or 

(c) any law enforcement agency or intelligence agency of a State or Territory; or 

(ii) being thought to be a person or people described in sub-paragraph (i) of this section  

(whether or not that is in fact the case). 

 

60M.  In considering whether or not an offence has been committed under section 60F, a court may 

draw inferences from, among other factors, any one or more of the following: 
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 (a) the conduct of the accused person; 

(b) the person or persons or classes of persons who become aware, or are likely to become 

aware, of the conduct of the accused person; 

 (c) any of the circumstances in which the conduct occurs; 

 (d) any consequences of the conduct; 

 (e) if the conduct includes the use, communication or display of words, sounds, symbols, 

apparel, images or writing, the meaning of the words, sounds, symbols, apparel, images 

or writing in the context in which they were used, communicated or displayed. 

 

60N. For the purposes of section 60F, an act is taken to be done otherwise than in private if it: 

  (a) causes words, sounds, symbols, uniforms, images or writing to be communicated or 

displayed to the public; or 

 (b) is done in a public place; or 

 (c) is done in the sight or hearing of people who are in a public place.  

 

60O. On the application of the prosecutor or on its own motion, a court may make an interim 

order at any time after a person is charged with an offence under section 60F, if the court 

is satisfied that either: 

(a) there is sufficient evidence to establish prima facie that the person committed the 

offence; and 

(b) the making of the interim order is reasonably necessary to prevent the person from 

continuing to commit the offence or committing further offences;  

 

or  

(c) the making of the interim order is reasonably necessary to preserve or secure any matter 

or thing that may be or become evidence in any proceedings relating to the charge.  

 

60P. In section 60O, the words “interim order” mean an order by a court that a person charged 

with an offence under section 60F do, or cease to do, or refrain from doing, any act or 

thing, pending the final determination of the charge by a court, or pending the final 

disposal of any appeal from that determination. 

 

60Q. It is an offence for a person to fail to comply with an interim order.  

Maximum penalty: 

In the case of an individual – 375 penalty units or imprisonment for 3 years or both. 

In the case of a corporation – 1875 penalty units. 
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Schedule 2 

Amendments to the Crimes (Sentencing Procedure) Act 1999 
 

[1] Section 3 Definitions 

Insert in section 3(1) the following definitions: 

[provision as to order and sequence] 

 

“circumstances aggravated by prejudice” means circumstances in which immediately before, 

during or immediately after the commission of an offence, the offender demonstrates hatred 

towards, or hostility to, the victim or victims because of, or by reference to, the actual or 

presumed: 

(A) race, colour, descent or national, ethnic or ethno-religious origin; or  

(B) religious belief or affiliation; or 

(C) homosexuality; or 

(D) HIV/AIDS infection; or 

(E) transgender identity, or 

(F) official status 

of the victim or victims (where each of the foregoing expressions has the same meaning as in Part 

3 Division 8C of the Crimes Act 1900); and 

 

“specified offence” means an offence under the provisions of any of the following divisions and 

parts of the Crimes Act 1900: Divisions 1, 2, 3, 4, 6, 7, 8, 8B, 9, 10, 10A, 10B, 11 and 14 of Part 

3, Part 3A, Parts 4, 4AA, 4AB, 4AD, 4AE and 4B, Parts 6, 7, 8A and 9 and Part 14A. 

 

[2] Insert into Part 2 Division 1 a new section 4A as follows: 

 

4A Penalties for a specified offence  
 
If a specified offence is committed in circumstances aggravated by prejudice, the maximum 

penalty for the offence is increased as follows: 

(a) to the extent that the maximum penalty includes a period of imprisonment, the duration of that 

period is increased by one-third; and 

(b) to the extent that the maximum penalty includes a monetary penalty expressed in penalty units, the 

number of penalty units is increased by one-third, rounded up (if not a whole number) to the nearest 

whole number.  

 

 

Schedule 3 

Amendment to the Anti-Discrimination Act 1977 

[1] Omit sections 20D, 38T, 49ZTA and 49ZXC.  
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About Legal Aid NSW 

The Legal Aid Commission of New South 
Wales (Legal Aid NSW) is an 
independent statutory body established 
under the Legal Aid Commission Act 

1979 (NSW) to provide legal assistance, 
with a particular focus on the needs of 
people who are  socially and 
economically disadvantaged.  

Legal Aid NSW provides information, 
community legal education, advice, minor 
assistance and representation, through a 
large in-house legal practice and through 
grants of aid to private practitioners. 
Legal Aid NSW also funds a number of 
services provided by non-government 
organisations, including 32 community 
legal centres and 28 Women’s Domestic 

Violence Court Advocacy Services.  

The Civil Law practice provides legal 
advice, minor assistance, duty and 
casework services to people through the 
Central Sydney office and 13 regional 
offices. Its Human Rights Group 
specialises in the areas of human rights, 
discrimination, false imprisonment and 
judicial review.  

Legal Aid NSW provides state-wide 
criminal law services through the in-
house Criminal Law Practice and private 
practitioners.  The Criminal Law Practice 
services cover the full range of criminal 
matters before the Local Courts, District 
Court, Supreme Court of NSW and the 
Court of Criminal Appeal as well as the 
High Court of Australia.   

Legal Aid NSW welcomes the opportunity 
to make a submission to the consultation 
on serious vilification laws. In our 
submission, we refer to the Standing 
Committee on Law and Justice inquiry 
and report on this issue, Racial 

Vilification Law in NSW (2013). 

Should you require any further 
information, please contact Louise 
Pounder, Senior Legal Project Manager, 
Strategic Planning and Policy, on email: 
louise.pounder@legalaid.nsw.gov.au or 
phone (02) 9219 5063. 
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Q 1: Should the threshold for prosecuting the offence of serious racial 
vilification in the ADA (incite hatred towards, serious contempt for, or 
severe ridicule) be amended? 

Legal Aid NSW does not have pressing concerns with the element of ‘incite hatred 

towards, serious contempt for, or severe ridicule’ in section 20D of the Anti-Discrimination 

Act 1977 (NSW) (ADA). We note that the Court of Appeal has given a straightforward 
interpretation of ‘incite’ when interpreting this term in other provisions in the ADA. The 
Court of Appeal noted that its ordinary natural meaning is to ‘urge, spur on, stir up, 

animate, stimulate to do something’ (Oxford Dictionary), or ‘urge on, stimulate or prompt 

to action’ (Macquarie Dictionary).1  We acknowledge that this may set a high bar for 
prosecution but consider this appropriate given the serious consequences that follow. 

Q2: Should the element of the offence of serious racial vilification of 
“inciting others to threaten” in the ADA be amended? 

Legal Aid NSW is not certain that “inciting others to threaten”, in section 20D(1)(b), is 

properly construed as an element of the offence.  On our reading of the provision, sub-
sections 20D(1)(a) and (b) may be interpreted as a non-exhaustive list of measures that 
may, but are not required to, make out the offence.  However, as the Council of Civil 
Liberties submitted to the Standing Committee on Law and Justice inquiry, it is also 
possible to interpret the provision, as a whole, so as to restrict the offence to:  

1) threats to a person, group or property, and  

2) incitement to others to make such threats.2 

Other contributors to that inquiry had other views about the construction of section 20D. 
Such confusion may have contributed to the reluctance of prosecutors to proceed with a 
prosecution for this offence.  It may therefore be worthwhile to reconsider the drafting of 
this provision. 

Q 3: What is the appropriate penalty for the offence of serious racial 
vilification? 

Legal Aid NSW supports the Standing Committee’s recommendation that the NSW 
Government review the adequacy of the maximum penalty units in section 20D taking into 
account the maximum penalty units for comparable offences within the Crimes Act 1900 

and other Australian jurisdictions.3 

                                              
1 Sunol v Collier (No 2) [2012] NSWCA 44 [26]. 
2 Standing Committee on Law and Justice Racial vilification law in NSW (2013) [4.151]. 
3 Standing Committee on Law and Justice Racial vilification law in NSW (2013) p73. 
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Q 4: Should the ADA be extended to cover serious vilification specifically 
on the grounds of “religious belief or affiliation”? 

Legal Aid NSW supports the extension of section 20D of the ADA to cover serious 
vilification on the grounds of religious belief or affiliation, where that vilification involves 
threatening physical harm towards person or property, or inciting others to threaten such 
harm. If this extension is to be made, it would be appropriate to consider introducing an 
equivalent civil provision (such as section 20C). 

Q 5: Should any changes to the elements or process for the investigation 
and prosecution of the offence of serious racial vilification be mirrored in 
the ADA offences of serious transgender vilification, serious homosexual 
vilification or serious HIV/AIDS vilification? 

Yes. The elements and processes for the investigation and prosecution of all serious 
vilification offences should be consistent. 

Q 6: Should all serious vilification offences be moved from the ADA to the 
Crimes Act 1900? 

Legal Aid NSW does not have concerns about the placement of the offence in the ADA, 
and considers that it is unlikely that this location has contributed to the absence of 
prosecutions. Police frequently investigate and charge offences that are not within the 
Crimes Act, for example, the Drug Misuse and Trafficking Act, the Firearms Act, and the 
Crimes (Domestic and Personal  Violence) Act. The Office of the Director of Public 
Prosecutions (DPP) confirmed in evidence before the Standing Committee inquiry that in 
two matters referred by the Anti-Discrimination Board to the DPP, the Office of the DPP 
referred the matter to the police for further investigation.4 

Q 7: Any other proposals to protect individuals from harm arising from 
speech promoting prejudice, hatred and undermining social cohesion, 
having regard to the continued importance of freedom of speech. 

Mens rea 
Legal Aid NSW notes the Standing Committee recommendation that section 20D be 
amended to provide that recklessness is sufficient to establish intention to incite.5 Legal 
Aid NSW does not support this recommendation. Racial vilification under section 20D is a 
serious offence that carries a prison sentence. It should be treated as an offence of 
specific intent—that is, a crime where intention to cause a specific result is an element.6 
In the Second Reading Speech made when introducing the offence, the then Attorney 

                                              
4 Standing Committee on Law and Justice Racial vilification law in NSW (2013) pp 88-89. 
5 Standing Committee on Law and Justice Racial vilification law in NSW (2013) Recommendation 3. 
6 Crimes Act 1900 s 428(1). 
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General, the Hon John Dowd, commented that there was a ‘requirement for intention in 
the offence of serious racial vilification’.7 

The usual mens rea for criminal offences of specific intent does not include recklessness.8 
Legal Aid NSW is not satisfied that there is reason for this offence to be treated differently 
from other offences of specific intent. The protection of freedom of speech requires that 
speech be criminalised only when an intention to incite racial hatred can be proved. 

Presumed or imputed race 
Legal Aid NSW supports the Standing Committee’s recommendation that ‘the NSW 
Government amend Division 3A of the Anti-Discrimination Act 1977 to include persons of 
a presumed or imputed race’.9 This would provide protection even where a person 
committing the public act is misguided about the actual race of the person or group of 
persons. It would also resolve any difficulty that might be encountered if the complainant 
was not a member of the group vilified (but was perceived as such by the person who 
engaged in the act). 

Legal Aid NSW also suggests that section 20C should be amended to encompass imputed 
race to promote consistency across the subdivision.  

                                              
7 Cited in Standing Committee on Law and Justice Racial vilification law in NSW (2013) at [4.89].  
8 Halsbury’s Laws of Australia [130-85] “Recklessness”. 
9 Standing Committee on Law and Justice Racial vilification law in NSW (2013), Recommendation 8. 
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8 February 2017 

Mr Stepan Kerkyasharian 

Vilification Consultation 

Henry Dean Building 

Level 3, 20 Lee St 

Sydney NSW 2000 

By email: vilificationconsultation@justice.nsw.gov.au 

Dear Dr Kerkyasharian, 

Review of serious racial vilification offence 

AUS TRALIA 
AUSTRALIA 

Kingsford Legal Centre (KLC) welcomes the review of the NSW offence of 

serious racial vilification (s 200, Anti-Discrimination Act 1977 (NSW) (ADA)). We 

are concerned that without significant amendments, the offence of serious 

racial vilification will continue to be difficult to prosecute, as has been the 

experience to date in NSW. Racial vilification is a serious problem in Austral ia. 

One in five Australians say they have experienced racist speech, including verbal 

abuse, racia l slurs and name calling.1 One in twenty Australians have been 

attacked due to their race. 2 Due to the prevalence of racism, KLC submits 

ensuring the effectiveness of racial vilification laws is integral to provide access 

to effective remedies and to send a clear message that such behavior is 

unacceptable in modern Australian society. 

1 Australian Human Rights Commission campaign, 'Racism. It stops with me.' 
<itstopswithme.humanrights.gov.au/why-racism> (at 27 January 2017). 
2 Australian Human Rights Commission campaign, 'Racism. It stops with me.' 
<itstopswithme.humanrights.gov.au/why-racism> (at 27 January 2017) . 
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About Kingsford Legal Centre 

Kingsford Legal Centre is a community legal centre that has been providing 

advice and advocacy to people in need of legal assistance in the Randwick and 

Botany Local Government areas since 1981. We provide general advice on a 

wide range of legal issues. We also have a specialist discrimination law service 

{NSW wide), a specialist employment law service and an Aboriginal Access 

program. In addition to this work, we undertake law reform and policy work in 

areas where the operation and effectiveness of the law could be improved. 

Recommendations 

KLC recommends that: 

1. The threshold ins 200(1) of 'severe' or 'serious' hatred, contempt or 

rid icu le be removed and replaced with "expresses hostility against, or 

brings into contempt or ridicule"; 

2. Section 200 be extended to apply to conduct constituting serious racial 

vilification without requiring that the conduct be a public act. 

Alternatively, the definition of 'public act' in section 208 be amended to 

include any conduct that is within the hearing of people in a public 

place; 

3. The requirement of having 'knowledge' in section 20B{c) be removed; 

4. The means element in sections 20D(a) and 20D{b) be removed; 

5. Division 3A of the ADA be amended to provide coverage for persons of 

presumed or imputed race; 

6. Section 200 be amended to provide coverage where a person is subject 

to serious racial vilification based on their associates; 

7. The time limit for commencing prosecution for the offence of serious 

racial vilification be extended to 12 months from when t he offence was 

alleged to have been committed . 

8. The reliance on intent in section 200 be removed. Alternatively, if the 

intent requirement is retained, the section should be amended to state 

that recklessness is suffici ent to establish intention in section 200; 

9. The requirement of the Attorney-General's consent for prosecuting the 

offence of serious racial vilification be removed; 

10. The President of the ADB be given the power to refer matters to the OPP 

without receipt of a formal complaint if they believe the matter falls 

within section 200; 
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11. The term 'incite' in sections 20C and 20D be replaced with 'promote'; 

12. The offence of serious racial vilification be extended to include extreme 

speech that promotes racial hatred; 

13. The maximum punishment for imprisonment be increased to 3 years; 

14. The maximum penalty units for an individual be increased to 100; 

15. The maximum penalty units for a corporation be increased to 200. 

16. Protection against discrimination on the basis of religion be introduced 

into the ADA; 

17. Protection against re ligion vil ification and serious religious vilification be 

introduced into the ADA; 

18. The Government make similar amendments to all serious vil ification 

provisions contained in the ADA; 

19. If these amendments are accepted, all serious vil ification offences in the 

ADA be moved to the Crimes Act 1900. 

KLC's experience advising on section 20D of the ADA 

In 2016 KLC gave 214 advices and opened 33 cases in discrimination law. 19% of 

these advices and 26% of the cases were for race discrimination matters. 

While we have advised a large number of clients on racial discrimination and 

vilification, we have had little exposure to the NSW offence in section 20D of 

the ADA. This is not surprising given that there have been no successfu l 

prosecutions of this offence. Where we have given advice on racia l vilification, 

prosecution under section 20D has not been possible because of the high 

threshold requirements of the offence, even in cases where other criminal 

offences have been committed. 

Case study: Mae 

Mae sought advice from us about her options for addressing racial abuse and 

threats of violence. She was followed by three people and sought refuge in a 

nearby medical centre. They followed her into the centre, shouted racial abuse 

and made threats of extreme violence. Mae feared for her safety and was very 

distressed by the incident. The President of the Anti-Discrimination Board did 

not refer the case for prosecution as he did not feel that the threshold 

requirements for serious vilification were met. At least one of the offenders was 

subsequently convicted of other criminal offences. 
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In our experience, there are various reasons why clients may not wish to lodge 

a compla int with the Anti-Discrimination Board NSW, engage in conciliation, or 

commence civil proceedings. Complaints and proceedings can cause further 

stress for clients and may not provide the remedies that they seek. Prosecution 

by the state for racial vilification sends an important message that serious racial 

vilification is not acceptable in our society and that victims are equal members 

of the community whose rights w ill be protected by the state. 

Freedom of speech and freedom from racial vilification 

KLC acknowledges the importance of freedom of speech as a fundamental 

human right. However, this right is not absolute and may be limited to protect 

competing rights. We believe that the suggest ions made below do not unduly 

limit freedom of speech, and create an appropriate balance between 

maintaining freedom of speech and freedom from racial discrimination and 

vil ification. 

Australia is obl iged under the International Covenant on Civil and Political Rights 

(ICCPR) and the International Convention on the Elimination of All Forms of 

Racial Discrimination (ICERD) to ensure that no one is subjected to racial 

hatred.3 

Article 20(2) of the ICCPR provides: 

Any advocacy of national, racial or religious hatred that constitutes 

incitement to discrimination, hostility or violence shall be prohibited by 

law. 

Article 4(a) of ICERD requi res that states parties: 

Shall declare an offence punishable by law all dissemination of ideas 

based on racial superiority or hatred, incitement to racial discrimination, 

as well as all acts of violence or incitement to such acts against any race 

or group of persons of another colour or ethnic origin ... 4 

3 International Covenant on Civil and Political Rights, opened for signature 16 December 
1966, 999 UNTS 171 (entered into force 23 March 1976) art 26; International 
Convention on the Elimination of All Forms of Racial Discrimination, opened for 
signatures 21 December 1965, 660 UNTS 195 (entered into force 4 January 1969) arts 
1 & 4. 
4 ICERD, art 4(a) . 
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As provided in Article 19 of the International Covenant on Civil and Political 

Rights, freedom of expression carries with it specia l duties and responsibilities5
. 

Freedom of expression is not an absolute right and may be restricted where 

necessary to respect others' rights.6 Article 19(3) of the ICCPR requires any 

restrictions on freedom of expression to be provided by law, be necessary, and 

to pursue a legitimate aim (for the protection of national security or public 

order, or public health or morals).7 As such, restrictions on freedom of 

expression are permissib le if 'they are necessary in order for the State to fulfil 

an obligation to prohibit expressions on the grounds that they cause serious 

injury to the human rights of others'.8 The UN Human Rights Committee has 

found that laws offering protection against racial vilification meet these 

criteria9
. KLC subm its that strengthening section 20D protections strikes the 

appropriate balance between freedom of speech and freedom from racial 

vilification. 

Whether the threshold for prosecuting the offence of serious racial vilification 

in the ADA should be amended 

Section 20D of the ADA provides: 

(1) A person shall not, by a public act, incite hatred towards, serious contempt 

for, or severe ridicule of, a person or group of persons on the ground of 

the race of the person or members of the group by means which include: 

(a) threatening physical harm towards, or towards any property of, the 

person or group of persons, or 

(b) inciting others to threaten physical harm towards, or towards any 

property of, t he person or group of persons. 

KLC submits that the threshold for prosecuting the offence of serious racial 

vilification should be amended . Our arguments are detailed below. 

5 ICCPR, art 19(3). 
6 ICCPR, art 19(3). 
7 ICCPR, art 19(3) . 
8 Frank La Rue, 2010 Annual Report of the Special Rapporteur on the promotion and 
protection of the right to freedom of expression and opinion, UN Doc: A/HRC/1 4/23 (20 
April 2010) [79(h)). 
9 For example, JRT and WG Party v Canada, UN Human Rights Committee, 
Communication No. 104/1981 , U.N. Doc. CCPR/C/OP/2 (1984). 
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Section 20D sets a high threshold for prosecution 

Section 20D the ADA sets a high threshold for prosecution which inhibits its 

efficacy. Despite the offence being introduced almost 30 years ago, it has never 

been successfully prosecuted. KLC understands that referrals have been made 

to the NSW Director of Public Prosecutions (DPP), but they have not decided to 

prosecute. We believe this is because the threshold for prosecuting has been 

set too high. 

KLC submits that the threshold for prosecution under section 20D should be 

lowered. Section 20D requires that the acts complained of must incite hatred 

towards, serious cont empt for, or severe ridicule of, a person or group of 

persons on the ground of the race for a case to be successful. This requires the 

prosecutors to present evidence to prove that the conduct has incited a third 

party, setting a high onus of proof which is difficult to discharge. 

We note this high standard is not required by similar provisions in New Zealand 

legislation. Under New Zealand's racia l harassment laws, it is enough that a 

person 'expresses hostility against, or brings into contempt or ridicule' , not that 

it need to be severe or serious.1° KLC submits the current test for serious racial 

vil ification should be made easier to satisfy in order to be in line with 

community expectations and to deter individuals from engaging in such 

conduct. 

Recommendation 

1. The threshold in s 20D(l) of 'severe' or 'serious' hatred, contempt or 

ridicule be removed and rep laced with " expresses hostility against, or brings 

into contempt or ridicule". 

10 Human Rights Act 1993 (NZ) s 63(1). 
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Public act requirement 

Case study - Ravi and Madhu 

Ravi and Madhu an older couple, recently moved to a new home. They were 

born in India and lived in Australia for more than 30 years. They came to KLC for 

help about their neighbour. The man next door would verbally abuse them over 

the back fence calling them 'monkeys' and telling them to 'go back to the 

jungle'. The racist abuse was constant was seriously affecting their mental 

health and their enjoyment of their new home. Unfortunately these comments 

weren't made in 'public' and weren't overheard by anyone else so they could not 

make a racial vilification complaint. 

KLC recommends that section 200 be amended to apply to all serious racial 

vilification, without limiting the location to a public act. This would be 

consistent with the international human rights obligations contained in Article 

4{a) of the International Covenant on the Elimination of all Forms of Racial 

0iscrimination.11 It is also consistent with other offences involving t hreatened 

violence, which do not require violence to be threatened in public.12 

Alternatively, the scope of 'public act' could be expanded. Section 20B currently 

defines publ ic act to include, amongst other aspects, conduct observable by the 

public. This could be amended to include any conduct that is within hearing of 

people in a public place. 

Recommendation 

2. Section 200 be extended to apply to conduct constituting serious racial 

vilification without requiring that the conduct be a public act. Alternatively, 

the definition of 'public act' in section 20B be amended to include any 

conduct that is within the hearing of people in a public place. 

11 We note that Australia has made a reservation to this artic le, however in doing so, it 
also indicated its intention to ask Parliament to legislate provisions implementing this 
article. The Committee on the Elimination of Racial Discrimination has also ind icated 
that this article is mandatory (General Recommendation VII) and repeated ly requested 
Australia to remove its reservation and implement article 4 in legislation. 
12 For example, offences of stalking or intimidation with intent to cause fear of physical 
or mental harm (s 13, Crimes (Domestic and Personal) Violence Act 2007); violent 
disorder (s 11A, Summary Offences Act 1988); documents containing threats (s31 , 
Crimes Act 1900) ; affray (s 90, Crimes Act 1900); threatening to destroy or damage 
property (s 199, Crimes Act 1900). 
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Knowledge requirement 

Section 20B imposes fu rther barriers to prosecution with its requirement of 

knowledge. Section 20B(c) requires that for the distribution or dissemination of 

matters to be a public act the person must have 'knowledge' that the material 

will 'promote or express' hatred, serious contempt or severe ridicule . This 

'knowledge' is both almost impossible to prove, but also irrelevant to 

determining whether the matter was distributed or disseminated to the public. 

KLC disagrees with the current rel iance on intention in section 200. KLC 

recommends that the section is amended to expressly state that proof or 

knowledge of intent is not required to establish the offence, as per the NSW 

Law Reform Commission's recommendations.13 Alternatively, if the intent 

requirement is retained, we suggest clarifying that recklessness is sufficient to 

establish intention in section 200. We note that this is consistent with general 

principles of criminal law. 

Recommendation 

3. The requ irement of having 'knowledge' in section 20B(c) be removed. 

4. The reliance on intent in section 200 be removed. Alternatively, if the intent 

requirement is retained, the section should be amended to state that 

recklessness is sufficient to establ ish intention in section 200. 

Means element 

200{1)(a) and (b) include a 'means' element, requiring that the offending 

conduct be by means of threatening physical harm towards, or towards any 

property of, the person or group of persons; or by inciting others to threaten 

physical harm towards, or towards any property of, the person or group of 

persons. 

KLC believes the means element unnecessarily restricts successful prosecution 

of th is offence, as in effect, it would have to be proved that the conduct fell 

with in the means listed above. KLC notes that conduct that does not fa ll within 

these means, such as an implied threat, would be almost impossible to 

prosecute. We recommend that the means element be removed. 

Recommendation 

5. The means element in sections 200{a) and 200(b) be removed. 

13 New South Wales Law Reform Commission, Review of the Anti-Discrimination Act 
1977 (NSW) , Report 92 [93] . 

8 



Protection for conduct based on imputed race 

Case study - Sally 

Sally was on a bus on her way home from work one evening. When she got on 

the bus, a passenger yelled at her, saying "get oft the bus, or I'll make you go 

back to Japan, you fucking lap". Sally is Chinese, not Japanese. 

KLC submits that Division 3A of the ADA should include protect ion against 

vilification for persons of presumed or imputed race. Racial vilification is just as 

harmful to individuals, comm unities and societ y in cases where the offender is 

mistaken as to the race of the victim(s), and an offender should not escape 

prosecution on this basis. Currently, the ADA is only arguably applicable to 

where the person committing the relevant public act has accurately identified 

the race of the person or group of persons t hat the incitement is directed 

towards. Extending t he ADA to cover presumed or imputed race would provide 

protection even where the person committing the public act is misguided about 

the actual race of the vict im. 

Recommendation 

6. Division 3A of the ADA be amended to provide coverage for persons of 

presumed or imputed race. 

Coverage of associates 

Cu rrently, sect ion 200 covers situations where a person is targeted because of 

their race, not the race of their associates. KLC recommends that section 200 be 

extended to cover incitement directed at persons or a group of persons on the 

grounds of the race of the person or the race of their associates. This will cover 

persons who are targeted not on the grounds of their race, but because of their 

association with another person or persons whose race is the subject of serious 

racia l vilification. Section 7 of the ADA already provides coverage for the 

associates of race discrimination, and amending section 200 would provide 

consistency with th is. Section 20C should also be amended to ensure uniformity 

throughout the Division. 

Recommendation 

7. Section 200 be amended to provide cover situations where a person is 

subject to serious racial vilification based on their associates. 
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Time limit 

Case Study - Brian 

Brian was working as a builder. A colleague consistently referred to him as a 

'faggot' and made derogatory comments about his homosexuality including 

suggestions that he was sex offender because he was gay. Brian was very 

distressed about this conduct but was reluctant to formally complain. 

Eventually, he sought advice on his options in relation to this serious vilification, 

however, a referral for consideration for criminal prosecution could not occur as 

the conduct occurred outside the statutory referral period of 6 months. 

Currently, a person has 12 months to lodge a complaint to the Anti

Discrimination Board (ADB) under s89B of the ADA. However, proceedings for 

the serious racial vilification offence must be commenced no later than 6 

months from when the offence was alleged to have been committed under 

section 179 of the Criminal Procedure Act 1986 (NSW). KLC recommends 

extending the time limit for commencing prosecutions for the offence of serious 

racial vilification to 12 months to be consistent with the time limit for lodging 

complaints under the ADA. This is particularly important as the time taken by 

the ADB to assess, investigate and refer complaints combined with the time 

take for the Attorney-General to consider and consent to prosecution 

effectively shortens the time available for the commencement of proceedings. 

Recommendation 

8. The time limit for commencing prosecution for the offence of serious racial 

vilification be extended to 12 months from when the offence was alleged to 

have been committed. 

Attorney-General's consent requirement 

We believe that the requirement of the Attorney-General's consent for 

prosecuting the offence of serious racial vilification should be removed. The 

consent requirement unnecessarily politicises serious vilification matters and 

removing it will send the message that serious vilification is considered to be in 

the same category as other criminal offences. We note that since 1990, the 

Attorney-General has delegated this power to the OPP. We recommend that 

the ADA be amended to make clear that the OPP holds the discretion to 

prosecute offences of serious racial vilification without requiring the consent of 

the Attorney-General. 
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Recommendation 

9. The requirement of the Attorney-General's consent for prosecuting the 

offence of serious racial vi lification be removed. 

ADB President's power to refer matters 

KLC notes that victims of serious racial vilification are likely to be traumatized by 

the experience, and may be unable or unwilling to initiate a complaint. We 

submit that the powers of the President of the ADB should be extended for 

serious racial vilification offences. KLC recommends that the President of the 

ADB be given the power to refer a matter to the OPP without needing to receive 

a forma l complaint if they believe the matter falls within section 20D. This 

would act to relieve pressure on individuals to initiate action where serious 

racial vi lification occurs. 

Recommendation 

10. The President of the ADB be given the power to refer matters to the OPP 

without receipt of a formal complaint if they believe the matter falls within 

section 200. 

Whether the element of the offence of serious racial vilifi cation of 'inciting 

others to threaten' in the ADA should be amended 

KLC submits that the requirement to 'incite' hatred or contempt in others is too 

high and should be removed . We suggest replacing it with a term such as 

'promoting'. This would bring the offence in line with international human 

rights law which prohibits acts that have significant potential to promote 

racism. 14 We submit this amendment should be extended to the use of 'incite' 

and 'inciting' in sections 20C and 20D of the ADA. 

We also recommend that the offence be extended to include extreme speech 

that promotes racial hatred in the absence of explicit threats of physical harm. 

Harassment or intimidation based on race can be a form of serious and 

substantial abuse. It can make people fear for their safety and limit the extent 

to which they participate in society. It also creates a broader culture within 

which race based discrimination and physical harm becomes more acceptable. 

14 See for example, International Convention on the Elimination of All Forms of Racial 
Discrimination, Article 4; Vejdeland and ors v Sweden, ECHR Application no. 1813/07, 
57. 

11 



Recommendations 

11. The term 'incite' in sections 20C and 200 be amended to 'promote'. 

12. The offence of serious racial vilification be extended to include extreme 

speech that promotes racial hatred. 

The appropriate penalty for the offence of serious racial vilification 

KLC submits that the current maximum punishment of 6 months imprisonment 

is re latively lenient and does not reflect t he impact such conduct has on the 

community.15 Comparable offences in the Crimes Act 1900 (NSW) have higher 

penalties and are more likely to be pursued by prosecutors. For example, 

common assault, as a threat that has the possibility of being immediately 

carried out, holds a maximum penalty of 2 years.16 A threat to property of a 

person holds a maximum penalty of 5 years in NSW.17 Due to the similarities 

with these offences, and the impact of serious racial vi lification, we suggest that 

the maximum punishment be amended to 3 years imprisonment. We also 

recommend amending the maximum penalty units for the offence. Currently, 

the maximum penalty units are SO for an individual and 100 for a corporation .18 

We recommend increasing the maximum penalty units to 100 for an individual 

and 200 for a corporation to reflect community values that engaging in serious 

racial vil ification is unacceptable in modern Australian society. 

Recommendations 

13. The maximum punishment for imprisonment be increased to 3 years; 

14. The maximum penalty units for an individual be increased to 100; 

15. The maximum penalty units for a corporation be increased to 200. 

Whether the ADA should be extended to cover serious vilification specifically 

on the grounds of 'religious belief or affiliation' 

I Case study: Zeinab 

15 Anti-Discrimination Act 1977 (NSW) s 200(1 ). 
16 Crimes Act 1900 (NSW) s 61 . 
17 Crimes Act 1900 (NSW) s 199(1). 
18 Anti-Discrimination Act 1977 (NSW) s 200(1 ). 
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Zeinab is Muslim and wears the hijab. One day, while waiting in line at a cafe, a 

fellow customer starting yelling at her. The customer said "go back to your 

country terrorist". When Zeinab went back to the cafe the following week, the 

same customer was there and yelled at her again, saying "If you love lslam ... l'II 

fucking show you", calling Zeinab a "fucking murderer", saying "maybe you 

have a knife to kill me because Muslims kill people", and telling Zeinab to "fuck 

off". Zeinab was very intimidated and shaken by this incident and reported it to 

the police. We advised Zeinab that she was unable to take action under 

discrimination law, as it doesn't protect Muslims against religious vilification. 

KLC notes that the ADA does not provide protection against religious 

discrimination and religious vilification. Religious discrimination and religious 

vilification occur frequently, and vulnerable clients cannot access remedies for 

such conduct under discrimination law in NSW. 

KLC recommends that the serious racial vilification offence be extended to 

cover serious vilification on the grounds of 'religious belief or affiliation'. This 

would ensure that inciting religious hatred would be covered by the offence. In 

particular, Muslims in Australia have suffered significant vil ification and 

harassment in recent times, with little legal remedy available. It would also 

bring the vilification offence in line with international human rights obligations 

in Article 20(2) of the International Covenant on Civil and Political Rights, which 

requires that 'Any advocacy of national, racial or religious hatred that 

constitutes incitement to discrimination, hostility or violence shall be prohibited 

by law'.19 

Case study: Ali 

Ali is a young Muslim man in prison. He was given external leave to undertake 

studies at an educational institution. At the educational institution, Ali regularly 

prayed in outdoor areas. He was told that he was not allowed to pray there. 

When he continued to pray, Ali's education leave was cancelled and he was not 

allowed to continue his studies. This caused significant distress to Ali and his 

family. We advised Ali that he would not be able to successfully make a 

discrimination complaint, as the law does not protect a person from 

discrimination on the basis of their religion. 

19 We note that Australia has made a reservation to this article. However, the United 
Nations Human Rights Committee has recommended that Australia withdraw this 
reservation: Concluding Observations on Australia, CCPR/C/AUS/C0/5, 2 April 2009. 
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Case study: Jake 

Jake is a student at a Catholic high school. He believes that he is being treated 

unfairly because he is not Catholic. Jake was not allowed to attend overseas 

trips with school, and his nomination for the Student Representative Council was 

removed by the school. We advised Jake that a discrimination complaint would 

be unlikely to succeed, as religion is not a protected attribute in discrimination 

law in NSW. 

In the last five years, we have advised 12 clients about rel igious discrimination, 

vilification and harassment. We have had to tell these clients that it can be 

difficu lt to seek remedy under NSW anti-discrimination law because there is no 

protection against religious discrimina tion, vilification or harassment, and it can 

be difficult to establish ethno-religious discrimination, vilification or 

harassment. KLC recommends that protection against discrimination on the 

basis of religion be introduced into the ADA. 

Recommendations 

16. Protection against discrimination on the basis of religion be introduced into 

the ADA. 

17. Protection against religious vilification and serious religious vilification be 

introduced into the ADA. 

Whether any changes to the elements or process for the investigat ion and 

prosecution of the offence of serious racial vilification should be mirrored in 

the ADA offences of serious transgender vilifi cation, serious homosexual 

vil ification or serious HIV/ AIDS vilification 

KLC recommends that the Government make similar amendments to the other 

vilification laws contained in the ADA: that is, homosexuality, transgender 

status and HIV/ AIDS in sections 49ZTA, 38T, and 49ZXC. The problems that exist 

for section 20D exist for the other serious vilification offences in the ADA, and 

amending these offences would ensure increased protections against serious 

vilification as well as consistency in NSW discrimination law. 

I Recommendation 
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18. The Government make similar amendments to all serious vilification 

provisions contained in the ADA. 

Whether all serious vilification offences should be moved from the ADA to the 

Crimes Act 1900 

KLC submits that all serious vilification offences should be re located to the 

Crimes Act 1900 to address the perception that investigating racial vilification is 

a matter for the Anti-Discrimination Board, and not the police. We believe 

re locating the offence to the Crimes Act 1900 will cause the offence to be 

successfully prosecuted more frequently. We recommend providing training to 

the NSW Police and OPP about serious vilification offences, a belief shared by 

the former OPP, Nicholas Cowdery AM QC.20 A sound understanding of the 

nature of racia l vilification and the serious impact that it can have on 

individuals, communities and society is essential to ensuring appropriate 

investigation and subsequent prosecution of this conduct. 

Moving the serious vilification offences to the Crimes Act 1900 would also 

utilize the investigative powers of the NSW Pol ice and OPP. The ADB does not 

have investigative powers, nor the resources to prepare a prosecution brief for 

the OPP. No other agency or body is responsible for preparing an evidence brief 

for these matters. Cowdery identified the issue of evidence as a major problem 

in pursuing prosecution for these matters, stating: 

"The most common reason why prosecutions have not been 

commenced has been the inability of the prosecution to 

adduce evidence to prove to the necessary standard either 

incitement or incitement by the specific means described in the 

offence provisions."21 

Moving the offence to the Crimes Act 1900 would requ ire the NSW Police to 

assume investigative responsibility for these matters and alleviate this barrier to 

prosecution. 

20 Nicholas Cowdery, Review of Law of Vilification: Criminal Aspects, Roundtable on 
Hate Crime and Vilification Law: Developments and Directions, Law School, University 
ofSydney, August2009, 7. 
21 Nicholas Cowdery, Review of Law of Vilification: Criminal Aspects, Roundtable on 
Hate Crime and Vilification Law: Developments and Directions, Law School, University 
of Sydney, August 2009, 4. 
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Recommendation 

19. All serious vilification offences in the ADA be moved to the Crimes Act 1900. 

Please don't hesitate to contact us on (02)9385 9566 or at legal@unsw.edu.au 

should you wish to discuss our submission. 

Yours sincerely, 

KINGSFORD LEGAL CENTRE 

~G_,~ 

Anna Cody 
Director 

Maria Nawaz 

Law Reform Solicitor 

Eleanor Holden 

Student Law Clerk 
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21 March 2017 
 

Dear Mr Kerkyasharian AO 

Consultation on serious vilification laws in NSW 

The Human Rights Law Centre (HRLC) welcomes the opportunity to make a submission to the inquiry 
into serious anti-vilification laws under the Anti-Discrimination Act 1977 (NSW) (ADA).  

This consultation is limited in scope and not intended to provide a comprehensive review of the ADA 
or anti-vilification laws. However, we would be willing to provide input into any broader consultation or 
queries raised outside the scope of the terms of reference of this consultation. 

Importance of protecting against serious vilification 

Vilification of people because of their race, religion, sexual orientation, gender identity, HIV/AIDS 
status or other protected attribute diminishes the dignity, self-worth and integration of people from a 
diverse range of backgrounds to our community. Hate speech and vilification has a profound impact 
on members of the NSW community. It negatively impacts on their ability to exercise their freedoms 
and participate in public life. It undermines the right of every person in our society to be treated equally 
and to be free from abuse, hatred, discrimination, intimidation or violence. If left unchecked, perceived 
acceptance or tolerance of vilification serves to embolden or encourage discrimination by providing an 
‘authorising environment’ for the escalation to violence. 

Vilification protections under international human rights law 

We also refer to the HRLC’s previous Striking the right balance – freedom of speech and hate speech 
submission to the 2013 NSW inquiry into racial vilification laws.1 This submission explains in detail the 
relationship between the right to free speech, equality and non-discrimination, and liberty and security 
of person, under international human rights law. 

In summary, the right to freedom of expression2 is a ‘foundation stone for every free and democratic 
society’,3 but it is not absolute. It can be limited where reasonable and necessary to protect the rights 
of others, or for national security, public order, public health or morals.4 International human rights law 
also requires states to implement criminal offences to prohibit the dissemination of ideas based on 

                                                      
1 Human Rights Law Centre, Striking the right balance – freedom of speech and hate speech: Submission to the inquiry into 
racial vilification law in New South Wales (19 March 2013). 
2 International Convention on Civil and Political Rights (ICCPR), art 19(2). 
3 UN Human Rights Committee, General Comment 34, UN Doc CCPR/C/GC/34. 
4 ICCPR, art 19(3). 

mailto:admin@hrlrc.org.au
http://www.hrlrc.org.au/
mailto:vilificationconsultation@justice.nsw.gov.au


 

racial superiority or racial hatred, or incitement to racial discrimination or acts of racially motivated 
violence.5  

Anti-vilification laws set standards of conduct that discourage people from vilifying others, constraining 
the spread of prejudice motivated violence in society, and encouraging people to speak out publicly 
against racism, homophobia, transphobia and discrimination on the basis of HIV/AIDS status. Serious 
vilification offences under the ADA recognise the unique and pervasive role of hate speech and 
conduct to threaten both a person’s safety and their ability to fully participate in a democratic society.  

In doing so, these laws necessarily restrict some people’s right to free speech to protect the rights of 
other people to be free from discrimination and to prevent threats to their physical safety. Criminal 
sanctions for vilification have a high threshold to appropriately deter discriminatory speech and 
conduct that damages community cohesion and safety. The purpose of a high threshold is to allow the 
expression of information or ideas that are offensive, unpopular, shocking or disturbing – but 
nonetheless lawful – to adequately protect free speech in a democratic society. However, where this 
threshold is so high that the criminal sanction does not provide a useful shield against vilification, 
reform is required. 

Finding the appropriate balance between these competing rights is crucial, and often controversial. 

Responses to current consultation terms of reference 

We briefly discuss the specific queries raised in the current consultation process and make 12 key 
recommendations. 

1. Should the threshold for prosecuting the offence of serious racial vilification in the Anti-

Discrimination Act 1977 (incite hatred towards, serious contempt for, or severe ridicule) be 

amended?  

We commend New South Wales on its status as the first Australian jurisdiction to pass legislation 
to defend against serious racial vilification under the ADA.6 

Importance of racial vilification laws in NSW 

Anti-vilification laws continue to serve an important function in NSW to deter and punish serious 
vilification on the basis of a person’s race. The latest Scanlon Foundation Social Cohesion Survey 
revealed an increase in reported experiences of discrimination based on skin colour, ethnicity or 
religion (20% of respondents).7 Of those surveyed, 27% of people from a non-English speaking 
background reported experiences of discrimination, 55% of those who reported experiences of 
discrimination were verbally abused and 18% either were victims of property damage or physical 
assault.8 

Gelber and McNamara’s research in NSW in 2016 also highlighted that abuse motivated by race 
and religion occurs in multiple public settings and is not limited to gross slurs or epithets.9 People 
from culturally and linguistically diverse backgrounds interviewed shared the cumulative harmful 

                                                      
5 International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), art 4(a). 
6 Section 20D provides that a person shall not, by a public act, incite hatred towards, serious contempt for, or severe ridicule of, 
a person or group of persons on the ground of the race of the person or members of the group by means which include: (a) 
threatening physical harm towards, or towards any property of, the person or group of persons, or (b) inciting others to threaten 
physical harm towards, or towards any property of, the person or group of persons. A ‘public act’ and ‘race’ are defined in the 
ADA.  
7 Professor Andrew Markus, Mapping Social Cohesion, Scanlon Foundation Surveys 2016 (2016). 
8 Ibid 26. 
9 Gelber, Katharine & McNamara, Luke, "Anti-Vilification Laws and Public Racism in Australia: Mapping the Gaps between the 
Harms Occasioned and the Remedies Provided" (2016) 39(2) University of New South Wales Law Journal 44, 500. 



 

effects of moderate abuse and conveyed that while NSW ‘anti-vilification laws are ‘invisible’ and 

inaccessible, they are nonetheless symbolically important to targeted communities.’10 

Comparison of ‘incitement to hatred’ and ‘offensive conduct’ offences 

In Australia, we have identified a number of approaches to regulating racial hatred and racial 
vilification: 

(a) incitement to hatred criminal offences and civil provisions -  public acts which ‘incite 
hatred towards, serious contempt for, or severe ridicule’ or ‘revulsion’11 or conduct which 
intends or is likely to ‘create, promote or increase’ animosity or harassment on the basis of 
race;12 

(b) offensive conduct civil provisions – conduct that is likely to ‘offend, insult, humiliate or 

intimidate’ or ‘ridicules’;13 and 

(c) dissemination of discriminatory materials criminal offences and civil provisions – 
publishing or displaying materials that ‘promote, express or depict’ discrimination14 or 
possession of materials intended to or likely to incite racial animosity or racist harassment.15 

There are material differences as well as overlap between these types of anti-vilification 
provisions. For example, we note that the distribution or dissemination of materials provisions 
could be covered by the incitement to hatred and offensive conduct provisions. The NSW serious 
vilification threshold is very similar to the SA Act and QLD Act.16 

NSW’s serious vilification offence applies to public acts, whereas offensive conduct civil provisions 
under the RDA and ACT Act applies to acts ‘otherwise than in private’. The VIC Act requires the 
respondent to establish, on objective grounds, that it was intended to be private to be exempt from 
liability for vilification.17 

In NSW, ‘race’ is defined broadly to include ‘colour, nationality, descent and ethnic, ethno-religious 
or national origin’. The ACT Act extends the definition of race further to the status of being or 
having been an immigrant. The VIC Act does not include ethno-religious origin but extends the 
NSW definition of race to also include assumed or perceived race, ancestry and ethnic origin. The 
VIC Act also provides that ‘if 2 or more distinct races are collectively referred to as a race each of 

those distinct races, that collective race’ and the WA Act clarifies that the ‘fact that a race may 
comprise two or more distinct races does not prevent it from being a race’. In comparison, the 
RDA adopts a narrower definition of ‘race’ as ‘race, colour or national or ethnic origin’. In general, 
these definitions of race include Jewish people but not Muslim people.18 Thus, the NSW definition 
of ‘race’ could be broadened to also provide protections for people who are assumed or perceived 
to be from a particular racial group (even if they are from a different racial group), immigrants and 
people from multiple ethnic or racial groups. 

                                                      
10 Ibid. 
11 ADA s 20D, Criminal Code 2002 (ACT) (ACT Act) s 750, Racial and Religious Tolerance Act 2001 (VIC) (Vic Act) s 24, 25, 
Anti-Discrimination Act 1998 (Tas) (Tasmanian ACT) s 19 civil provision, Racial Vilification Act 1996 (SA) s 4 (SA Act), Anti-
Discrimination Act 1991 (QLD) s 124A (QLD Act). 
12 Criminal Code Act Compilation Act 1913 (WA) (WA Act) s 77-78. 
13 Racial Discrimination Act 1975 (Cth) (RDA) s 18C civil provision, Tasmanian Act s 17(1) civil provision. See also, Law Reform 
Advisory Council, Inquiry into the Discrimination Act 1991 (ACT): Final Report, 91. 
14 Tasmanian Act s 20 civil provision. 
15 WA Act s 79-80. See also the Appendix: Cross-jurisdictional comparison table of vilification provisions. 
16 Except that the QLD Act applies to race, religion, sexuality or gender identity. We refer to the Appendix. 
17 Neil Rees, Simon Rice and Dominique Allen, Australian AntiDiscrimination Law (Federation Press, 2nd ed, 2014) 615. 
18 Ekermawi v Network Ten Pty Ltd 2008] NSWADT 334 (18 November 2008); Khan v Commissioner, Department of Corrective 
Services [2002] NSWADT 131 (31 July 2002); Ahmed v Macquarie Radio Network (Radio Station 2GB) [2006] NSWADT 89 (27 
March 2006); Alchin v Rail Corp (NSW) (2012) 225 IR 171. See also Ibid, Chapter 10; Australian Human Rights Commission, 
Federal Discrimination Law 2011: Chapter 3 – The Racial Discrimination Act (at 21 October 2011) 17; Gelber & McNamara, 
above n 9, 492. 



 

The harm threshold of hatred, serious contempt or severe ridicule is based on the common law 
definition of defamation with a higher threshold by using the words ‘serious’ and ‘severe’ to qualify 

contempt and ridicule respectively.19 The harm threshold of conduct likely to offend, insult, 
humiliate or intimidate is lower and based on sexual harassment provisions in the Sex 

Discrimination Act 1984 (Cth). In contrast, the dissemination of discriminatory materials provisions 
are most closely related to distribution of pornographic, blasphemous or offensive content 
offences. The very high threshold is more justified for defamation where the conduct is slander or 
libel which damages a person’s reputation or business. However, using the same high threshold 
for incitement to hatred offences means that, in practice, these anti-vilifications are not effective at 
protecting people from conduct which incites, promotes, encourages or causes threats or violence 
towards a particular person or group of people because of their race. 

The incitement to hatred offences generally require proof of the likelihood of incitement and fault 
elements of knowledge or intention. As a result, incitement to hatred offences are significantly 
more difficult to prove than offensive conduct civil provisions which require proof of the likelihood 
of the effect of the conduct in the circumstances. It is notoriously difficult for prosecutors to prove 
beyond reasonable doubt whether an offender knew or intended for their conduct to incite racial 
hatred. As a result, while the offensive conduct provisions have been used in practice, we are not 
aware of any instances of incitement to hatred offences being successfully prosecuted in NSW, 
Victoria or the ACT. 

Importantly, the incitement to hatred offences do not consider the subjective effect or impact of the 
vilification on the individual or community at which it is directed (i.e. assessed in relation to a 
generic reasonable member of the community as a whole - ‘an ordinary, reasonable person not 

immune from susceptibility to incitement, nor holding racially prejudiced views’).20 In comparison, 
the offensive conduct civil provision’s focus is on the negative effects on members of the targeted 
group, not the wider audience of the conduct (i.e. assessed in relation to a ‘reasonable victim’ – ‘a 

reasonable person from the racial, ethnic, and/or national origin group to whom the conduct 
relates’).21 The dissemination of discriminatory materials offence in the WA Act does consider the 
intention of the offender to ‘create, promote or increase animosity towards, or harassment of, a 
racial group, or a person as a member of a racial group’. However, this is not required in the 

equivalent civil provision under the Tasmanian Act, which applies to publishing or displaying but 
not possession. 

Threshold for racial vilification under the ADA too high 

While there are a range of possible reasons why these offences have not been prosecuted (e.g. 
low reporting rates, lack of awareness of offence, civil avenues for redress, prosecution of lesser 
charges22), the HRLC considers that the threshold for section 20D is too high. This high threshold 
prevents prosecutions and the effective use of section 20D to protect against racial vilification. To 
the extent that it is not an effective remedy, it is thus incompatible with international human rights 
standards. 

The 2013 NSW Legislative Council Standing Committee on Law and Justice’s Racial vilification 

law in New South Wales report (2013 Report) recommended that section 20D be amended to 

                                                      
19 Above n 9, 492.   
20 Ibid 491-493. We note that this article discusses the civil wrong of unlawful racial vilification, and refer to the analysis relevant 
for the serious vilification offence. 
21 Ibid 497-498. 
22 See e.g. Summary Offences Act 1988 (NSW) s 4A. 



 

state that recklessness is sufficient to establish intention to incite.23 It also recommended 
amending Division 3A of the ADA to include people of a presumed or imputed race.24 

 
 

There are a number of options on how to lower this high threshold requirement. 

One option in line with the ACT Law Reform Advisory Council recommendation 17.1 is to amend 
the offence to prohibit conduct that ‘expresses, or is reasonably likely in the circumstances to 
incite, hatred towards, serious contempt for, severe ridicule towards or revulsion of, a person or 
people with a protected attribute’ [emphasis added].25 

To make it easier to prosecute serious vilification offences, the ACT recently amended its 
equivalent offence. The offence now applies to situations where a person intentionally carries out 
an act, that act is a threatening act, and the person is reckless about whether the act incites 
hatred toward, revulsion of, serious contempt for, or severe ridicule of a person or group of 
people.26 

Another option would be to adopt the wording in the WA Act to prohibit conduct that intends or is 
likely to ‘create, promote or increase animosity towards, or harassment of, a racial group, or a 
person as a member of a racial group’ [emphasis added]. 

Alternatively, the word ‘incite’ could be substituted with ‘likely to promote, encourage or cause 
hatred towards, serious contempt for, severe ridicule towards or revulsion of, a person or people 
with a protected attribute’.  

Professors Neil Rees and Simon Rice have also recommended prohibiting acts which are 
‘intended, or likely, to cause a person to have a reasonable fear in the circumstances for their own 
safety or security of property, or for the safety or security of property of their family or 
associates’.27 This proposal protects against potential misuse of the offence by requiring a person 
to have a reasonable fear for their safety and security (or the safety and security or others). 

These amendments all operate to remove the word ‘incite’ and shift judicial consideration from the 
subjective intention of the offender to the objective harm that results from their conduct. 

2. Should the element of the offence of serious racial vilification of “inciting others to 

threaten” in the Anti-Discrimination Act be amended? 

The HRLC strongly supports the intention of section 20D(1)(b) to prevent the further dissemination 
of hate speech and conduct by targeting public acts which incite others to threaten physical harm 
towards a person or group of people because of their race. As discussed above, we are 
concerned that the high threshold of incite and the requisite fault element to prove this offence 
mean that it is not an effective remedy against vilification in practice. 

                                                      
23 New South Wales Parliament Legislative Council Standing Committee on Law and Justice’s Racial vilification law in New 
South Wales (3 December 2013) Recommendation 3. 
24 Ibid, Recommendation 4. 
25 Above n 21, 97. 
26 ACT Act s 750. 
27 Professor Neil Rees and Simon Rice, above n 1, 15. 

Recommendation 1 

We recommend that the NSW Government consider lowering the threshold for serious racial 

vilification. 



 

 

 

 

3. What is the appropriate penalty for the offence of serious racial vilification? 

The HRLC supports a criminal offence for serious vilification but have not had the time to research 
and fully consider the issue of the appropriate penalty. We note that the 2013 Report 
recommended that the NSW Government review the maximum penalty units for comparable 
offences within the Crimes Act and other Australian jurisdictions. 

To assist this inquiry, we have summarised maximum penalties for serious vilification offences in 
Australia by jurisdiction in the table in the Appendix. We welcome further contact to discuss this 
issue if necessary. 

4. Should the Anti-Discrimination Act be extended to cover serious vilification specifically on 

the grounds of “religious belief or affiliation”? 

The right to freedom of religion is protected under international law and allows people of faith to 
practice their religion free from persecution and discrimination.28 Article 20(2) of the ICCPR 
requires states to prohibit vilification motivated by race, ethnicity or religion. The right to freedom 
of religion is also protected in Australia under the Constitution29 and national laws.30 Section 20D 
currently prohibits racial vilification but does not expressly address religious vilification. 

The HRLC strongly believes that every person should be free to hold their religious belief without 
fear of threats, violence and harm. Similarly, protections from vilification on the grounds of religion 
would need to protect a person not believing in any religion. 

As with other protected attributes under the ADA, freedom of religious belief can also be limited to 
ensure freedom of expression is adequately protected.31 The inherently controversial character of 
freedom of religion means that most religious faiths believe their faith to represent the “absolute 

truth” and thus reject the faiths of others. Religious protections under the ADA must ensure that 
the expression of one person’s genuinely held religious belief is not used to justify vilifying speech 
or conduct. 

The ACT Law Reform Advisory Council’s inquiry similarly stated that: 

Unlike other attributes, it can be argued that the attribute of religious belief carries with it the risk of 
causing offence on the basis of religion; for monotheistic religions, an adherent’s exercise of free 

religious expression may necessarily cause offence to the adherent to another religion. More generally, it 
is likely that criticism of a religion will offend adherents to that religion. A prohibition against causing 
offence on the basis of religious belief does not, therefore, seem practical. Differently from causing 
offence, however, vilification on the basis of religious belief is beyond the usual bounds of both free 
religious expression and more general criticism of a religion, and a prohibition against vilification on the 
basis of religious belief seems appropriate.32 

Serious vilification offences apply on the basis of ‘religion’ in Queensland, ‘religious belief or 

activity’ in Victoria, ‘religious conviction’ in the ACT, and civil sanctions exist for ‘religious belief or 

                                                      
28 ICCPR, article 18(1). 
29 Commonwealth of Australia Constitution Act 1901 (Cth) s 116. 
30 See e.g. Fair Work Act 2009 (Cth), Human Rights Act 2004 (ACT) s 14; Charter of Human Rights and Responsibilities 2006 
(Vic) s 14 and various state statutes that protect individuals from discrimination or vilification on the basis of religious belief.  
31 Ibid 408. 
32 Law Reform Advisory Council, Inquiry into the Discrimination Act 1991 (ACT): Final Report, 96. 

Recommendation 2 

We recommend that any amendments to the threshold in section 20D(1) are also be made to 

section 20D(1)(b) in relation to inciting others to threaten violence, where appropriate. 



 

affiliation or religious activity’ in Tasmania. There are no protections from serious vilification on the 
basis of religion in South Australia or the Northern Territory. 

Anti-Muslim vilification is not currently a criminal offence in NSW despite increasing reports of 
‘Islamophobia’ and discrimination against people of Muslim backgrounds. Gelber and McNamara 
recommend that anti-vilification protections on the basis of religion be introduced to address these 
experiences of Islamophobia in NSW.33 

 

 

5. Should any changes required to the elements or process for the investigation and 

prosecution of the offence of serious racial vilification be mirrored in the Anti-

Discrimination Act offences of serious transgender vilification, serious homosexual 

vilification or serious HIV/AIDS vilification?  

The ADA also outlaws serious homosexual vilification,34 serious HIV/AIDS vilification35 and serious 
transgender vilification,36 which have been modelled on the original serious racial vilification 
offence. Despite a number of complaints of these forms of vilification, these offences have never 
been prosecuted. 

The Australian Human Rights Commission has commented on the high threshold test in NSW in 
relation to section 20C: 

It is very difficult to prove vilification. It is not sufficient that the respondent’s conduct conveyed hatred or 

expressed serious contempt. Rather, it must be shown that the respondent’s conduct was capable, in an 

objective sense, of urging or arousing other people to feel hatred towards the complainant, on the 
ground of their sexual orientation or sex and/or gender identity.37 

Any strengthening of vilification protections for racial minorities should also be extended to these 
other categories as well. 

 

 

Protection from vilification based on actual of perceived attribute 

The offence of serious HIV/AIDS vilification makes clear that it is an offence ‘whether or not [a 
person is] actually HIV/AIDS infected’. As discussed above, vilification should be an offence where 
this is based on an assumed or perceived attribute – for example, where a person vilifies a person 
or group of people based on their assumed sexual orientation or gender identity (even where they 
have a different sexual orientation or gender identity). 

                                                      
33 Above n 8. 
34 Anti-Discrimination (Homosexual Vilification) Amendment Act 1993 (NSW) Sch 1. 
35 Anti-Discrimination (Amendment) Act 1994 (NSW) Sch 2. 
36 Transgender (Anti-Discrimination and Other Acts Amendment) Act 1996 (NSW) Sch 1. 
37 Australian Human Rights Commission, Protection from vilification and harassment on the basis of sexual orientation and sex 
and/or gender identity - Addressing sexual orientation and sex and/or gender identity discrimination: Consultation Report (2011) 
https://www.humanrights.gov.au/publications/section-9-protection-vilification-and-harassment-basis-sexual-orientation-and-sex-
andor [9.1]. 

Recommendation 4 

We recommend that any amendments to section 20D should also be extended to the above 

serious vilification offences to enhance their effectiveness. 

Recommendation 3 

We recommend that the ADA be amended to introduce a serious vilification offence on the grounds 

of ‘religious belief or activity’.   

https://www.humanrights.gov.au/publications/section-9-protection-vilification-and-harassment-basis-sexual-orientation-and-sex-andor
https://www.humanrights.gov.au/publications/section-9-protection-vilification-and-harassment-basis-sexual-orientation-and-sex-andor


 

 

 

Consistent penalties for serious vilification 

The maximum penalty for serious racial vilification is 50 penalty units or 6 months imprisonment. 
In contrast, the maximum penalty for serious homophobic vilification, serious transgender 
vilification and serious HIV/AIDS vilification is 10 penalty units. 

The HRLC has serious concerns that imposing different penalties depending on whether an 
offence is based on race, sexual orientation, gender identity or HIV/AIDS status creates a 
‘hierarchy’ of vilification – where violating some people’s right to non-discrimination and liberty and 
security of person is seen as more or less serious than other people’s. This is inconsistent with the 
fundamental principle that all people have equal rights to fully participate in society regardless of 
their race, sex, sexual orientation, disability, religion, gender identity, ethnicity, intersex status or 
sex characteristics, political opinion, nationality or other protected attribute. 

 

Further consultation with intersex community 

 
We recommend that the NSW Government consult more broadly with LGBTI community 
organisations – particularly OII Australia and the intersex community – about the need for a 
serious vilification offence relating to intersex status or sex characteristics. 

6. Should all serious vilification offences be moved from the Anti-Discrimination Act to the 

Crimes Act 1900? 

The HRLC strongly supports that serious vilification offences be retained as a matter of public 
policy. However, there may be concerns that this offence is not used because of a lack of 
awareness within the NSW Police of this offence. Moving serious vilification offences from the 
ADA to legislation used more frequently and readily by NSW Police – such as the Crimes Act 

1900 (NSW) – may lead to it being used in the future. 

For example, in Western Australia, offences prohibiting racist harassment and incitement to racial 
hatred are contained in the Criminal Code Act Compilation Act 1913 (WA).38 The ACT recently 
amended and transferred the equivalent serious vilification offence from the Discrimination Act 
1991 (ACT) to the Criminal Code 2002 (ACT) for these reasons. 

 

 

                                                      
38 See e.g. Conduct intended to or likely to incite racial animosity or racist harassment; possession of material for dissemination 
with intent to or that is likely to incite racial animosity or racist harassment; conduct intended to or likely to racially harass; 
possession of material for display with intent to or that is likely to racially harass. 

Recommendation 7 

We recommend that serious vilification offences be moved from the ADA to the Crimes Act 1900 

(NSW) (Crimes Act). 

Recommendation 6 

We recommend that penalties for serious vilification offences should be consistent across 

protected attributes. 

Recommendation 5 

We recommend that amendments to sections 38T and 49ZTA should make clear that it is an 

offence whether based on a person’s actual or perceived sexual orientation or gender identity. 



 

7. Do you have any other proposals to protect individuals from harm arising from speech 

promoting prejudice, hatred and undermining social cohesion, having regard to the 

continued importance of freedom of speech? 

Consolidate serious vilification offences into single offence for all relevant protected attributes 

To avoid inconsistency, we recommend consolidating multiple serious vilification offences under 
the ADA into a single serious vilification offence which applies to a broader range of protected 
attributes. For example, the ADA does not currently include a serious vilification offence on the 
grounds of disability.  

States and territories are increasingly recognising the need to expand the protected grounds for 
vilification offences. Section 750 of the ACT Act prohibits serious vilification on the basis of 
disability, gender identity, HIV/AIDS status, race, religious conviction and sexuality. Section 19 of 
the Tasmanian Act also contains civil anti-vilification protections on the grounds of race, disability, 
sexual orientation or lawful sexual activity and religious belief or affiliation or religious activity. 

 

 

 

Requirement of Attorney General’s consent should be removed 

Subsection 2 of each of the serious vilification offences in the ADA provides that ‘[a] person shall 
not be prosecuted for an offence under this section unless the Attorney General has consented to 
the prosecution’. 

This is a highly unusual provision. Currently, the Crimes Act 1900 (NSW) only requires the 
Attorney General’s consent to prosecute for a very small number of offences.39 The vast majority 
of serious crimes do not require the Attorney General’s consent for a prosecution to proceed. 

The 2013 Report also recommended that the NSW Government repeal this requirement.40 

 

 

Complementary civil provision 

In addition to a serious anti-vilification offence, civil protections against vilification  aim to prevent 
discriminatory and vilifying conduct that can be proven on the balance of probabilities but not 
beyond reasonable doubt. Civil provisions also provide a legal remedy for a complainant, 
addresses the harm caused by vilification and prevent the escalation of discriminatory conduct. 

                                                      
39 Crimes Act 1990 (NSW) – s 78: incest or attempted incest; s 66F: sexual offences with a person with a cognitive impairment; 
s 249E: corrupt benefits for trustee offences; s 316: concealing a serious indictable offence. 
40 Above n 10, Recommendation 7. This recommendation is accompanied by Recommendation 13, which recommends that the 
NSW Government remove the requirement for the President of the Anti-Discrimination Board of NSW to refer serious racial 
vilification complaints to the Attorney General under section 91(2) of the ADA. 

Recommendation 8 

We recommend that serious vilification offences be consolidated into a single offence for a broader 

range of relevant protected attributes to promote consistency and avoid confusion. 

In the alternative, we recommend that serious vilification on the basis of disability be introduced. 

Recommendation 9 

We recommend that the requirement to obtain the consent of the Attorney General to prosecute a 

serious vilification offence should be removed. 



 

The ADA should retain the complementary civil protection against vilification in section 20C. The 
NSW Government may also wish to consider expanding this protection to other protected 
attributes in line with any amendments made to section 20D. Further, the NSW Government may 
also consider lowering the threshold consistent with amendments to section 20D and/or through 
the introduction of offensive conduct civil provisions. 

 
 

Prohibition of dissemination of material likely to promote prejudice motivated hatred or contempt 

Section 38R of the ADA confirms that a public act includes: 

the distribution or dissemination of any matter to the public with knowledge that the matter promotes or 

expresses hatred towards, serious contempt for, or severe ridicule of a person on the ground that the 

person is a transgender person, or a group of persons on the ground that the members of the group are 

transgender persons. 

To avoid doubt, the NSW Government may also wish to consider an offence which outlaws the 
dissemination of material likely to promote hatred or contempt of others on the basis of a broader 
range of protected attributes protected. This would provide an alternative offence to prevent the 
distribution of discriminatory and harmful material promoting hatred, even where this does not 
create an immediate fear of violence or physical harm. 

 

 

Amendments to sentencing consideration of prejudice motivation 

Section 21A(2)(h) of the Crimes (Sentencing Procedure) Act 1999 (NSW) requires certain 
aggravating factors to be taken into account when sentencing. Currently this requires 
consideration of whether: 

the offence was motivated by hatred for or prejudice against a group of people to which the offender 
believed the victim belonged (such as people of a particular religion, racial or ethnic origin, language, 
sexual orientation or age, or having a particular disability). 

In practice, offences (such as offensive language offences) in the Crimes Act may be used more 
readily by NSW Police than serious vilification offences in the ADA. However, the law should 
recognise that targeting a victim because of a protected attribute is a significant aggravating 
feature of offending as this targeting of someone because of an inalienable attribute diminishes a 
community’s sense of safety. This recognises the broader harm caused to the community by 
prejudice motivated conduct. 

 

Recommendation 11 

We recommend that the NSW Government introduce an offence prohibiting the dissemination of 

material that is likely to promote hatred or contempt of others on the basis of a protected attribute. 

Recommendation 12 

We recommend that ‘sex, gender identity or HIV/AIDS status’ be added to section 21A(h) of the 

Sentencing Act 1999 (NSW) to ensure that a person’s hatred for or prejudice towards someone 

can be taken into account in sentencing for another offence (that is not a serious vilification 

offence). 

Recommendation 10 

We recommend that the NSW Government retain and consider appropriate civil protections against 

serious vilification. 



 

 

We commend the NSW Government for considering potential amendments to improve the operation 
and effectiveness of serious vilification offences under the ADA in practice. These represent strong 
protections for fundamental human rights which NSW pioneered in Australia. 

We welcome the opportunity to provide further feedback as part of this consultation. Please feel free to 
contact us if you have any queries in relation to this submission. 

Yours sincerely  

      
Anna Brown       Lee Carnie 
Director, Advocacy & Strategic Litigation   Lawyer 
Human Rights Law Centre     Human Rights Law Centre 
(E) Anna.Brown@hrlc.org.au     (E) Lee.Carnie@hrlc.org.au  
(T) +61 (0) 3 8636 4456     (T) +61 (0) 3 8636 4498 
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Appendix: Comparison table of vilification provisions in Australia 

Where Provision Public / 
private 

Definition of race Summary of threshold Protected 
attributes 

Civil or 
criminal 

Penalty 

CTH Racial Discrimination 
Act 1975 (Cth) s 18C 

Otherwise 
than in 
private 

Race, colour or national or ethnic 
origin 

Act is reasonably likely, in all the 
circumstances, to offend, insult, humiliate 
or intimidate 

Race Civil No criminal offence 

ACT Criminal Code 2002 
(ACT) s 750 

Other 
than in 
private 

Race includes colour, descent, 
ethnic and national origin and 
nationality and any 2 or more 
distinct races that are collectively 
referred to or known as a race 

Intentionally carries out a threatening act 
where reckless about whether the act 
incites hatred toward, revulsion of, serious 
contempt for, or severe ridicule 

Disability, gender 
identity, HIV/AIDS 
status, race, 
religious conviction, 
sexuality 

Criminal 50 penalty units 

Discrimination Act 
1991 (ACT) s 67A 

Other 
than in 
private 

Incite hatred toward, revulsion of, serious 
contempt for, or severe ridicule 

Civil  

NSW Anti-Discrimination Act 
1977 (NSW) s 20D, 
38T, 49ZTA, 49ZXC 

A public 
act (see s 
38R) 

Race includes colour, nationality, 
descent and ethnic, ethno-religious 
or national origin 

Incite hatred towards, serious contempt 
for, or severe ridicule 

Race, homosexual 
status, transgender 
status, HIV/AIDS 
status 

Criminal 50 penalty units or 6 months 
imprisonment, or both (100 
penalty units for a corporation) 

ADA ss 20C, 38S, 
49ZT, 49ZXB 

Civil  

NT No anti-vilification provisions 

QLD Anti-Discrimination Act 
1991 (QLD) s 131A 

A public 
act 

Race includes colour,  
descent or ancestry, 
ethnicity or ethnic origin and 
nationality or national origin 

Knowingly or recklessly incite hatred 
towards, serious contempt for, or severe 
ridicule 

Race, religion, 
sexuality or gender 
identity 

Criminal 70 penalty units or 6 months 
imprisonment (350 penalty units) 

Anti-Discrimination Act 
1991 (QLD) s 124A 

Incite hatred towards, serious contempt 
for, or severe ridicule 

Civil  

SA Racial Vilification Act 
1996 (SA) s 4 

A public 
act 

Race means the nationality, country 
of origin, colour or ethnic origin 

Incite hatred towards, serious contempt 
for, or severe ridicule 

Race Criminal  $5,000 or 3 years imprisonment, 
or both ($25,000) 

Civil Liability Act 1936 
(SA) s 73 

Civil  

TAS Anti-Discrimination Act 
1998 (Tas) s 19 

A public 
act 

Race includes colour, nationality,  
descent,  ethnic, ethno-religious or 
national origin, and status of being, 
or having been, an immigrant 

Incite hatred towards, serious contempt 
for, or severe ridicule 

Race, disability, 
sexual orientation 
or lawful sexual 
activity, religious 
belief or affiliation 
or religious activity 

Civil  

VIC Racial and Religious 
Tolerance Act 2001 
(Vic) ss 7, 8, 24 

 Race includes colour, descent or 
ancestry, nationality or national 
origin, ethnicity or ethnic origin, and 
if 2 or more distinct races are 
collectively referred to as a race, 
each of those distinct races, that 
collective race 

Intentionally engage in conduct that the 
offender knows is likely to incite hatred 
against, serious contempt for, or revulsion 
or severe ridicule 

Race or religious 
belief or activity 

Civil and 
criminal 

60 penalty units or 6 months 
imprisonment, or both (300 
penalty units for a corporation) 

WA Criminal Code Act 
1913 (WA) ss 76-80G 
(not all offences 
included in this table) 

Otherwise 
than in 
private 

Racial group means any group of 
persons defined by reference to 
race, colour or ethnic or national 
origins 

Intends or is likely to create, promote or 
increase animosity towards, or 
harassment 

Race Criminal 14 years imprisonment for 
intentional and $24,000 and 2 
years imprisonment where likely  

Possesses threatening or abusive written 
or pictorial material intending it be 
published, distributed or displayed where 
intending or likely to create, promote or 
increase animosity or harassment 

14 years imprisonment for 
intentional and $24,000 and 2 
years imprisonment where likely 
$24,000 or 2 years imprisonment 
for intentional and $12,000 or 12 
months imprisonment where likely Intends to harass or is likely to harass 

 



 
 
 
 
 
 
 
To Whom It May Concern, 

 
We thank you for the opportunity to meet with Mr Stephan Kerkyasharian on Thursday the 
3rd of March 2017 regarding consultations on current NSW vilification laws. Our discussion 
was centred around sections 20C and 20D of the Anti- Discrimination ACT NSW 1977. 

 
We understand that there are Terms of Reference in which the Reviewer is required to 
report on to the Attorney-General. We will endeavour to respond to the items either 
specifically or in general form. 

 
Upon close examination of the sections, one discovers the gaps and potential limitations 
presented in the legislation which are of particular concern to us. We will address these 
accordingly: 

 
a) Section 20C – The burden of proof (a test on the balance of the probabilities) rests 

with the complainant to prove that the respondent has in fact engaged in conduct 
which is in breach of section 20C (1). This can be a difficult test and there are various 
issues which arise. Firstly, only ‘public’ behaviour may qualify as being unlawful. 
Even in situations where the disputed conduct occurs in a public place, a private 
conversation may not necessarily constitute a ‘public act’.1 

If the conduct did occur in a public place, and was heard by a member of the public, 
in order for the conduct to fall under the section, the complainant must also be a 
member of the targeted group at which the allegedly unlawful conduct is directed. 2 

Hence a bystander or general member of the public who believes that such conduct 
is vilifying, will not have legal standing to lodge a complaint.3 This also applies to 
content printed in a newspaper article. Consequently, this restricts ‘witnesses’ 
outside of the targeted group from lodging a complaint despite directly witnessing 
unlawful conduct. 
The primary issue with this section is that it offers the respondent too much breadth 
in terms of immunity from disputed conduct, yet places restrictions and limits on the 
complainant. 
The term ‘race’ is defined broadly as including ‘colour, nationality, descent and 
ethnic, ethno-religious or national origin’4 and has been previously interpreted by the 
Tribunal5 as including Jews but excluding Muslims. 

 
 
 
 
 
 
 

1  Barry v Futter [2011] NSWADT 205 
2 Section 88 Anti-Discrimination Act 1977 (NSW) 
3 A perfect example of this is illustrated in the case of Alchin v Rail Corp (NSW) (2012) 225 IR 171 where this a 
‘white Caucasian Australian’ was restricted from pursuing a racial vilification complaint in relation to anti-Asian 
comments directed at him and his Indonesian wife and their children. 
4  Section 4 Anti-Discrimination Act 1977 (NSW) 
5  NSW Civil and Administrative Tribunal 



 

NSW is one of the few states that still does not have legal protections in place 
against religious vilification.6 This is a major concern for Muslims particularly in the 
current climate where there has been an increased incidence of religious vilification 
and Islamophobia. Additionally, the words used to define ‘harm’ include ‘hatred, 
serious contempt or severe ridicule’, provide a high threshold and do not protect the 
respondent (especially Muslims) from actual harm that may not be defined as 
‘serious’ or ‘severe’. 

 
We propose that protections against religious vilification be put in place to protect 
Australian Muslims and other religious groups from behaviour (both emotional and 
physical) that may not be considered ‘serious’ or ‘severe’ (both direct and indirect). 

 
b) We also have concerns with the actual complaint process. Our understanding is that 

if a complainant sought to make a complaint under the Anti-Discrimination Act NSW 
(1977), they must first lodge a complaint with the Anti-Discrimination Board (ADB), 
and only if no resolution is found, the matter is referred to the NSW Civil and 
Administrative Tribunal (NCAT). Whilst the objective of the ADB is to conciliate 
between the parties, successful outcomes are not always found, and damage may 
have been caused to the complainant at that point already. 

 
We are of the opinion that in order for the legislation to be taken seriously, and 
should religious vilification be considered within the legislation, matters should be 
dealt with by the Tribunal from the first instance, then allowing proceeding to Court as 
a second step. 

Therefore, through the abovementioned items, we are raising our concerns with the current 
protections against religious vilification and are highlighting the importance of filling the gaps 
in the legislation or perhaps improving or strengthening protections against religious 
vilification. 

 
We hope that the above concerns are a starting point for further discussions regarding the 
Anti-Discrimination Act (1977), and we look forward to hearing from you. 

 
Shall you have any further questions please don't hesitate to contact me anytime. 

 
 

Thank You, 

Kind Regards. 

 
 
 
 
 
 
Imam Shady Alsuleiman 
President of the Australian National Imams Council 
Dated: 9th of March 2017 

 
 

6 Religious vilification is expressly covered in Victoria, Queensland and Tasmania 



Mr Stepan Kerkyasharian AO 
Vilification Consultation 
Henry Deane Building 
Level 3, 20 Lee Street 
SYDNEY NSW2000 

Dear Mr Kerkyasharian 

CONSULTATION ON SERIOUS VILIFICATION LAWS IN NSW 

TRUMP 
LAWYERS 

12 May 2017 

Firstly, we would like to thank your for seeking the views of the community regarding the 
current position of vilification laws in NSW and the way forward in terms of its adjustment in 
order to meet the expectations of the wider Australian community. We are humbled by your 
request. 

On behalf of His Grace the Chaldean Catholic Bishop of Australia and NZ, Amel Nona, we 
provide the following in response to the specific questions contained in your letter: 

1. Whether the threshold for prosecuting the offence of serious racial vilification in 
the Anti-Discrimination Act 1977 (incite hatred towards, serious contempt for, or 
severe ridicule) should be amended. 

Your letter has prompted us to question the need for changing the current vilification 
laws and to consider closely the current offence of racial vilification under section 20D 
of the Anti-Discrimination Act. While we are pleased that such laws exist to protect 
minority groups, we were able to note that we have never heard or seen , through media 
or otherwise, any person or organisation being prosecuted for the offence of racial 
vilification. It would be hard to believe that there has not been any instances of hate 
speech in the past which leaves us to wonder as to why they were not captured by the 
provisions against racial vilification in the Act. 

Having considered the offence described in Section 20D of the Anti-Discrimination Act, 
we also noted that the prosecution for an offence under this section is not permitted 
unless the attorney general has consented to the prosecution. The offence itself, as 
described in the Act, attracts criminal liability punishable by 50 Penalty units or 
imprisonment for 6 months or both . It would be on ly logical that this offence be treated 
like any other offence under the Crimes Act where police lay charges and place a 
person before a Court to be tried without having to first seek the consent of the Attorney 
General. We are therefore of the view that consent is not necessarily required from the 
Attorney General. 

Liability limited by a scheme approved under professional standards legislation 
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Further, we are of the view that the word "Incite" is ambiguous and can be hard to prove 
and should be replaced with a word that can capture actions which are intentionally 
aimed at promoting hatred, serious contempt and severe ridicule. 

2. Whether the element of the offence of serious racial vilification of "inciting 
others to threaten" in the Anti-Discrimination Act should be amended. 

Unfortunately, we are unable to provide a view on the elements of the offence however, 
we believe that the offence of racial vilification should also apply to such behaviour 
which is not necessarily a "public act" as defined in the Act. The offence should also 
apply to hate speeches purposely aimed at promoting violence, hatred, serious 
contempt and severe ridicule in private or semi-private settings. 

3. The appropriate penalty for the offence of serious racial vilification. 

We believe that the maximum penalty should be increased to reflect the seriousness 
of the conduct and the Courts given the power to impose a sentence that fits the level 
of the criminality taking into account the maximum penalty. 

4. Whether the Anti-Discrimination Act should be extended to cover serious 
vilification specifically on the grounds of "religious belief or affiliation". 

As a religious institution we condemn religious vilification however we are of the view 
that extending the provisions of Anti-Discrimination Act to cover religious vilification will 
do more harm than good. People should be free to criticise any religion and if the Act 
is extended to cover religious vilification, people who are protective of their religious 
beliefs will easily feel vilified by simple criticism. 

Further, if coverage is to be extended then we recommend it being extended to acts 
which are serious and intentional in nature and should not cover mere public criticism 
or disapproval. 

5. Whether any changes to the elements or process for the investigation and 
prosecution of the offence of serious racial vilification should be mirrored in the 
Anti-Discrimination Act offences of serious transgender vilification, serious 
homosexual vilification or serious HIV/AIDS vilification. 

Vilification based on sexual orientation is no different to any other type of vilification. 
We recommended that it be mirrored in the Anti-Discrimination Act offences of serious 
transgender vilification, serious homosexual vilification or serious HIV/AIDS vilification. 

6. Whether all serious vilification offences should be moved from the Anti
Discrimination Act to the Crimes Act 1900. 

As discussed in our response to question one above, we do support serious vilification 
offences to be moved to the Crimes Act 1900. 

7. Any other proposals to protect individuals from harm arismg from speech 
promoting prejudice, hatred and undermining social cohesion, having regard to 
the continued importance of freedom of speech. 



In order not to impugn the right of freedom of speech, we recommend that racial 
vilification offences only apply in circumstances where the conduct is serious and 
intentional in its promotion of hate, contempt and ridicule. 

Australia is a diverse country and its citizens live in harmony irrespective of their 
backgrounds. This is what makes Australia one of the best countries in the world to live 
in and we would hate to see it change. 

E: jy@trumplawyers.com.au 
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Mr Stepan Kerkyasharian AO  

Vilification Consultation 

Henry Deane Building Level 3, 

20 Lee Street SYDNEY NSW2000 

 
 

Dear Mr Kerkyasharian 

 

CONSULTATION ON SERIOUS VILIFICATION LAWS IN NSW 

 

Firstly, we would like to thank you for seeking the views of the community 
regarding the current position of vilification laws in NSW and the way forward 
in terms of its adjustment in order to meet the expectations of the wider 
Australian community. We are humbled by your request. On behalf of Bishops 
and representatives of the Eastern Apostolic Catholic and Apostolic Churches in 
Australia and New Zealand, we provide the following in response to the specific 
questions contained in your letter: 

 

1. Whether the threshold for prosecuting the offence of serious racial 
vilification in the Anti-Discrimination Act 1977 (incite hatred towards, 
serious contempt for, or severe ridicule) should be amended. 

Your letter has prompted us to question the need for changing the current 
vilification laws and to consider closely the current offence of racial vilification 
under section 20D of the Anti-Discrimination Act. While we are pleased that 
such laws exist to protect minority groups, we were able to note that we have 
never heard or seen, through media or otherwise, any person or organisation 
being prosecuted for the offence of racial vilification. It would be hard to 
believe that there has not been any instances of hate speech in the past which 
leaves us to wonder as to why they were not captured by the provisions against 
racial vilification in the Act. 
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Having considered the offence described in Section 20D of the Anti-
Discrimination Act, we also noted that the prosecution for an offence under this 
section is not permitted unless the attorney general has consented to the 
prosecution. The offence itself, as described in the Act, attracts criminal liability 
punishable by 50 Penalty units or imprisonment for 6 months or both. It would 
be only logical that this offence be treated like any other offence under the 
Crimes Act where police lay charges and place a person before a Court to be 
tried without having to first seek the consent of the Attorney General. We are 
therefore of the view that consent is not necessarily required from the Attorney 
General. 

Further, we are of the view that the word “Incite” is ambiguous and can be hard 
to prove and should be replaced with a word that can capture actions which are 
intentionally aimed at promoting hatred, serious contempt and severe ridicule. 

2. Whether the element of the offence of serious racial vilification of 
“inciting others to threaten” in the Anti-Discrimination Act should be 
amended. 

Unfortunately, we are unable to provide a view on the elements of the offence, 
however, we believe that the offence of racial vilification should also apply to 
such behaviour which is not necessarily a “public act” as defined in the Act. 
The offence should also apply to hate speeches purposely aimed at promoting 
violence, hatred, serious contempt and severe ridicule in private or semi-private 
settings. 

3. The appropriate penalty for the offence of serious racial vilification. 

We believe that the maximum penalty should be increased to reflect the 
seriousness of the conduct and the Courts given the power to impose a sentence 
that fits the level of the criminality taking into account the maximum penalty. 

4. Whether the Anti-Discrimination Act should be extended to cover 
serious vilification specifically on the grounds of “religious belief or 
affiliation”. 

As a religious institution we condemn religious vilification however we are of 
the view that extending the provisions of Anti-Discrimination Act to cover 
religious vilification will do more harm than good. People should be free to 
criticise any religion and if the Act is extended to cover religious vilification, 
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people who are protective of their religious beliefs will easily feel vilified by 
simple criticism. Further, if coverage is to be extended then we recommend it 
being extended to acts which are serious and intentional in nature and should 
not cover mere public criticism or disapproval. 

5. Whether any changes to the elements or process for the investigation and 
prosecution of the offence of serious racial vilification should be mirrored 
in the Anti-Discrimination Act offences of serious transgender vilification, 
serious homosexual vilification or serious HIV/AIDS vilification. 

Vilification based on sexual orientation is no different to any other type of 
vilification. We recommended that it be mirrored in the Anti-Discrimination 
Act offences of serious transgender vilification, serious homosexual vilification 
or serious HIV/AIDS vilification. 

6. Whether all serious vilification offences should be moved from the Anti 
Discrimination Act to the Crimes Act 1900.  

As discussed in our response to question one above, we do support serious 
vilification offences to be moved to the Crimes Act 1900. 

7. Any other proposals to protect individuals from harm arising from 
speech promoting prejudice, hatred and undermining social cohesion, 
having regard to the continued importance of freedom of speech. 

+ In order not to impugn the right of freedom of speech, we recommend that 
racial vilification offences only apply in circumstances where the conduct is 
serious and intentional in its promotion of hate, contempt and ridicule. 

+ Australia is a diverse country and its citizens live in harmony irrespective of 
their backgrounds. This is what makes Australia one of the best countries in the 
world to live in and we would hate to see it change. 

Thank you for your attention 

Kind Regards 

The Eastern Apostolic Churches Council in Australia and New Zealand 



THE LAW SOCIETY 
OF NEW SOUTH WALES 

Our ref: HRC/CLC/PWak:1268430 

31 March 2017 

Mr Stepan Kerkyasharian AO 
Vilification Consultation 
NSW Department of Justice 
Henry Deane Building 
Level 3, 20 Lee St 
SYDNEY 2000 NSW 

By email: vilificationconsultation@justice.nsw.gov.au 

Dear Mr Kerkyasharian , 

Consultation on serious vilification laws in NSW 

Thank you for the opportunity to provide a submission to your consultation on behalf of 
the NSW Government on serious vilification laws in NSW. The Law Society's Human 
Rights and Criminal Law Committees have contributed to this submission. 

The Law Society previously made a submission to the NSW Legislative Council Standing 
Committee on Law and Justice's inquiry into racial vilification law in NSW.1 We note that 
many of the inquiry's recommendations were consistent with the Law Society's 
submission. We have also provided a submission in support of the Shadow Attorney 
General's Crimes and Anti-Discrimination Legislation Amendment (Vilification) Bill 2016. 
These submissions are attached, for your information. 

We provide the following responses to the specific questions set out in your consultation 
letter. 

Whether the threshold for prosecuting the offence of serious racial vilification in 
the Anti-Discrimination Act 1977 (incite hatred towards, serious contempt for, or 
severe ridicule) should be amended 

We note that previously, the Law Society's 2013 and 2016 submissions supported 
lowering the test for the offence of serious vilification to "promote" rather than "incite" in 
the Anti-Discrimination Act 1977(NSW) (Anti-Discrimination Act). The NSW Legislative 
Council's inquiry report acknowledged that there are difficulties with proving incitement, 
and noted that the challenge of proving this element had repeatedly been cited as a 
reason why there have been no prosecutions instituted under section 20D of the Anti
Discrimination Act. 2 

1 Legislat ive Council Standing Committee on Law and Justice, Racial vilification law in NSW, 
(December 2013) , accessed at https://www.parliament.nsw.qov.au/committees/inguiries/Pages/inquiry
details.aspx?pk=2260#tab-reports. 
2 Ibid, [4.69]. 
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The Legislative Council Committee ultimately agreed that, bearing in mind evidence 
presented to the inquiry that there is very little practical difference between the words 
"incite" and "promote or express'' or "cause", no amendments to the provision were 
proposed.3 

However, some members of our committees have expressed concern regarding the 
potential for further ambiguity in defining the term "promote", and the need to ensure 
that any new definition only captures sufficiently serious conduct to warrant a criminal 
sanction. Conversely, other members have acknowledged that the use of the term 
"promote" in similar Canadian legislation for example,4 highlights that the terms 
"promote" and "incite" can work harmoniously. On this reading, consideration could be 
given to how an alternative or additional limb of "promote" could be included in the 
existing section 200 offence, to strengthen the provision. 

As noted in the Legislative Council Committee's report, there have been no 
prosecutions for serious racial vilification.5 We also understand that although there 
have been a number of referrals to the Office of the Director of Public Prosecutions 
(ODPP), none of those cases met the legal threshold for prosecution under the specific 
provision, according to the ODPP. However, as we do not have the benefit of the 
specific details of the case examples that were referred to the ODPP, nor do we have 
access to the legal advice provided, it is difficult to make an assessment of the current 
barriers to prosecution. 

In our consultation meeting, some examples of serious racial vilification were provided, 
and there was broad agreement that there is certain serious behaviour that does 
warrant a criminal sanction, and therefore if such behaviour is not captured by existing 
legislation, then legislative amendment should be considered. On this basis, the Law 
Society is not opposed in-principle to considering alternative definitions to "incite", as 
long as any proposed alternatives do not further add to current uncertainty around the 
application of the offence. The Law Society also supports limiting the offence to 
intentional acts only. 

To ensure proper consideration of the types of behaviour that should be covered by the 
existing offence, it would be helpful if the consultation report could give particular case 
examples, including any analysis of why the conduct did not meet the current legal 
threshold. 

The Law Society also submits that the legislation should provide that the offence 
applies whether or not the person or members of the group vilified have the 
characteristic that was the ground for the promotion of hatred, contempt or ridicule 
concerned. This is consistent with section 1 O of the Racial and Religious Tolerance Act 
2001 (Vic), which provides that, for the purposes of determining whether the unlawful 
conduct occurred, "it is irrelevant whether or not the person made an assumption about 
the race or religious belief or activity of another person or class of persons that was 
incorrect at the time that the contravention is alleged to have taken place." 

3 Ibid, [4.70]. See also, discussion at paras [4.59-4.60] and [4.64-4.67]. 
4 Section 319(2), Criminal Code 1985 (Canada). 
5 Legislative Council Standing Committee on Law and Justice, Racial vilification law in NSW, 
(December 2013), xi. 
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The Law Society also supports clarifying which public acts constitute such unlawful 
vilification, to also include any communication or conduct observable by the public, 
even if it takes place on private land.6 

We also note that, where similar conduct results in a charge for a different criminal 
offence, section 21A(2)(h) of the Crimes (Sentencing Procedure) Act 1999 (NSW) 
provides that, if an offence is motivated by hatred or prejudice against a group of 
people to which an offender believes any victim belongs, then the court can consider it 
an aggravating factor for the purpose of sentencing. 

Whether the element of the offence of serious racial vilification of "inciting 
others to threaten" in the Anti-Discrimination Act should be amended 

The Law Society does not provide any comments on this question. 

The appropriate penalty for the offence of serious racial vilification 

The Law Society supports the recommendation of the NSW inquiry into racial 
vilification, that the NSW Government review the adequacy of the penalty for the 
existing offence in the Anti-Discrimination Act, taking into account the maximum penalty 
for comparable offences in the Crimes Act 1900 (NSW) (Crimes Act) and for similar 
offences in other Australian jurisdictions.7 

Whether the Anti-Discrimination Act should be extended to cover serious 
vilification specifically on the grounds of "religious belief or affiliation" 

The Law Society supports extending the offence of serious vilification to include 
"religious belief or affiliation" or "ethnic or ethno-religious origin", in light of recent 
examples of vitriolic rhetoric directed towards religious groups, particularly those coming 
from Jewish and Muslim backgrounds. These groups would be classed as "religious" 
rather than "racial". 

We understand that there has been some consideration by various community groups to 
consider including the term "ethnic or ethno-religious origin" in both the Anti
Discrimination Act and Crimes Act, particularly where the terms "race" and "racial" fall 
short of identifying prejudicial behaviour against a religious group under the Anti
Discrimination Act. This recommendation was considered (but ultimately rejected) by the 
NSW Parliamentary inquiry into racial vilification law in NSW.8 

We note that in most other states and territories it is against the law to discriminate 
against someone because of their religion (ACT,9 Western Australia, 10 Queensland, 11 the 
Northern Territory, 12 Tasmania 13 and Victoria 14

). There are also provisions protecting 

6 Legislative Council Standing Committee on Law and Justice, Racial vilification law in NSW, 
ioecember 2013), Recommendation 1. 

Ibid, 73. 
8 Ibid, [4.138-4.147]. 
9 Section 7, Discrimination Act 1991 (ACT) 
10 Section 53, Equal Opportunity Act 1984 {JVA) 
11 Section 7, Anti-Discrimination Act 1991 (Qld) 
12 Section 19, Anti-Discrimination Act 1996 (NT) 
13 Section 16, Anti-Discrimination Act 1998 (Tas) 
14 Section 6, Equal Opportunity Act 2010 (Vic) 
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persons from vilification (or incitement of hatred) based on their religion in Queensland,15 

Tasmania16 and Victoria. 17 

Currently, religious groups who have a sufficient 'ethno-religious' quality can be captured 
by the racial vilification provisions in the Anti-Discrimination Act. However, there is 
conflicting case law on what is and is r.ot considered a 'race' or an 'ethno-religious' 
group. For example, in Toben v Jones (2003) 129 FCR 515, the Federal Court accepted 
that Jewish people can be considered a race for the purpose of the Commonwealth 
Racial Discrimination Act 1975 (Cth). 

To address confusion over the extent to which religious groups could make claims under 
the Anti-Discrimination Act, the definition of "race" was amended to also include 
concepts of "descent" and "ethno-religion" as aspects of race for racial discrimination 
and vilification purposes.18 The second reading speech for this amendment stated that: 19 

The proposed amendment to the definition of race will not allow members of 
ethno-religious groups such as Jews, Muslims and Sikhs to lodge complaints in 
respect of discrimination on the basis of their religion, but will protect such groups 
from discrimination based on their membership of a group which shares a 
historical identity in terms of their racial national or ethnic origin. 

However, a 2002 Anti-Discrimination Tribunal (ADT) decision found that Muslims, 
generally, are not considered to be an ethno-religious group because it is not clear that 
they share common racial, national or ethnic origins. 20 The ADT noted that, as an 
example, "Bosnian Muslims" might be an ethno-religious group, but Muslims more 
generally would not be considered in this class.21 

The Law Society submits that extending vilification on the grounds of "religious belief or 
affiliation" would remove some of this uncertainty and ensure protection for religious 
groups. We note a number of submissions to the NSW inquiry into racial vilification, 
which supported this amendment. For example, the Human Rights Law Centre 
highlighted that Australia's international obligations, as set out in Article 20(2) of the 
International Covenant on Civil and Political Rights, require States to prohibit vilification 
motivated by race, ethnicity or religion, and encouraged the Committee to ensure " ... 
that the criminal and civil prohibition on vilification is consistent with this international 
human rights obligation." 22 The proposed amendment would be consistent with this 
obligation. 

A number of other submissions to the NSW inquiry also supported extending coverage 
to religious vilification due to concerns about the number of incidents involving 
discrimination towards Muslim people, such as verbal and physical assaults against 
Muslim women on public transport, in shopping centres and in hospitals.23 

15 Section 131A, Anti-Discrimination Act 1991 (Qld) 
16 Section 19, Anti-Discrimination Act 1998 (Tas) 
17 Section 25, Racial and Religion Tolerance Act 2001 (Vic) 
18 Schedule 1, Anti-Discrimination (Amendment) Bill 1994. 
19 New South Wales, Parliamentary Debater::, Legisiative Council, 4 May 1994, 1828 (J. P. Hannaford, 
Attorney General). 
2° Khan v Commissioner, Department ofCo:reutive Services and Anor[2002] NSWADT 131 at [18]. 
21 Ibid at[19]. 
22 Legislative Council Standing Committee on Law and Justice, Racial vilification law in NSW, 
iPece~b~r 2013), 5!5 [4.13~]. . _ . . .. 

Leg1slat1ve Council Standing Committee on Law and Justice, Racial v1/Jf1cation law in NSW, 
(December 2013), 55. 
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However, the Law Society also acknowiedges concerns raised by stakeholders to the 
NSW inquiry, in regard to extending coverage to religious vilification. These submissions 
were concerned that it presented a number of challenges, including critiquing religious 
belief. For example one submission noted that: 

... other considerations apply with regard to religious vilification laws that do not 
apply with regard to racial vilificat!on !aws. In particular, when you start to deal 
with religious vilification and you get to a situation of critiques of religious belief, 
for example, you are cutting very dangerously close to trying to regulate debate 
about religious belief and we believe that any belief-whether it is religious, 
ideological, philosophical, scientific, artistic-ought to be capable of robust 
debate. It is just too hard to define where simply, for example, critiquing a religion 
is going to be regarded as denigrating it and vilifying people. I think that is too 
hard a line to draw and certainly it raises a very important issue as to where you 
do draw the line in a situation like that. Those sorts of questions do not arise 
when you are talking about vilification based on race. 24 

Similarly, the NSW Council for Civil Liberties cautioned that there should be a clear 
distinction between religious and racial vilification: 

One has to be very careful in drawing a distinction between the religious aspect 
of vilification and the racial aspect of vilification, which can apply in both cases. 
But one should be free to criticise religion. Although one might not agree with 
different views, religions are subject to criticism ... 25 

The Law Society submits that, if coverage is to be extended to religious vilification, then 
the offence should be limited to serious, intentional acts. 

We note that the current offence of serious racial vilification in section 200 of the Anti
Discrimination Act appears to be lim!ted to such serious acts: 

A person shall not, by a public act, incite hatred towards, serious contempt for, or 
severe ridicule of, a person or group of persons on the ground of the race of the 
person or members of the group by means which include: 
(a) threatening physical harm towards, or towards any property of, the person or 

group of persons, or 
(b) inciting others to threaten physical harm towards, or towards any property of, 

the person or group of persons. 

Whether any changes to the elements or process for the investigation and 
prosecution of the offence of serious racial vilification should be mirrored in the 
Anti-Discrimination Act offences of serious transgender vilification, serious 
homosexual vilification or serious HIV/AIDS vilification 

The Law Society supports consistent offence elements, investigation and prosecution 
processes, including consistent penalties, for the existing offences of serious vilification 
on the basis of transgender, 26 homosexuality27 and HIV/AIDS status in the Anti
Discrimination Act.28 

24 Ibid at [4.146]. 
25 Ibid at [4.142]. 
26 Section 38T, Anti-Discrimination Act 1977 (NSW). 
27 Section 49ZTA, Anti-Discrimination Act 1977 (NSW). 
28 Section 49ZXC, Anti-Discrimination Act 1977 (NSW). 
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Whether all serious vilification offences should be moved from the Anti
Discrimination Act to the Crimes Act 1900 

As noted above, for consistency, the Law Society also supports moving the offences of 
serious vilification on the grounds of race , transgender, homosexuality or HIV/AIDS 
status by means of threat or incitement of physical harm into the Crimes Act from the 
Anti-Discrimination Act. 

The Law Society also supports extending the time within which prosecutions for such 
offences may be commenced to not later than 12 months from the date when the offence 
was alleged to have been committed, rather than six months, which is the limitation 
period that currently applies under the Criminal Procedure Act 1986 (NSW). This was 
recommended by the NSW inquiry into racial vilification laws in NSW.29 

The Law Society also supports providing that the President of the Anti-Discrimination 
Board , after accepting a vilification complaint under the Anti-Discrimination Act, is to 
refer the complaint to the Commissioner of Police if the President considers that the 
offence of serious racial, transgender, homosexual or HIV/AIDS vilification may have 
been committed . 

Finally, the Law Society's previous submissions have supported removing the 
requirement for the Attorney General to consent to the prosecution. This is consistent 
with the NSW Bar Association's submission to the NSW Legislative Council inquiry.30 

However, we understand that in practice, this power is delegated to the Director of Public 
Prosecutions. On that basis, we are not opposed to the legislation requiring the ODPP's 
consent to a prosecution for the offence. 

Thank you for the opportunity to provide comments to this inquiry. I would be grateful if 
questions can be directed at first instance to Anastasia Krivenkova, Principal Policy 
Lawyer, on 9926 0354 or anastasia.krivenkova@lawsociety.com.au . 

Yours sincerely, 

Encl. 

29 
Leg islative Council Standing Committee on Law and Justice, Racial vilification law in NSW, 

iDecember 2013), Recommendation 9. 
0 

NSW Bar Association, Submission to the inquiry into racial vilification law in NSW, (12 March 2013), 
accessed at: http://www.nswbar.asn.au/docs/webdocs/racial1 .pdf. 
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Our ref: HRC/CLC/GUak:1165970 

22 August 2016 

Mr Paul Lynch MP 
Shadow Attorney General 
1 00 Moore Street 
LIVERPOOL NSW 2170 

By email: liverpool@.parliament.nsw.gov.au 

Dear Mr Lynch, 

Crimes and Anti-Discrimination Legislation Amendment (Vilification) Bill 2016 

The Law Society of NSW writes to express its support for the Crimes and Anti
Discrimination Legislation Amendment (Vilification) Bill 2016 (the "Bill"), which 
implements a number of recommendations of the report of the Legislative Council 
Standing Committee on Law and Justice, Racial vilification law in NSW. 1 

The Law Society previously made a submission to the Inquiry into racial vilification 
law in NSW ("Inquiry"), which is attached for your information. We note that many of 
the Inquiry's recommendations, which are being implemented by this Bill, are 
consistent with the Law Society's submission. 

In particular, the Law Society supports the following amendments contained in the 
Bill: 
• Expanding the range of behaviours that are covered by the offence of vilification 

to also include vilification on the basis of transgender, homosexuality or 
HIV/AIDS status, as well as racial vilification.2 

• Moving the offence of serious racial, transgender, homosexual or HIV/AIDS 
vilification by means of threat or incitement of physical harm into the Crimes Act 
1900 ("Crimes Act") from the Anti-Discrimination Act 1977 ("ADA").3 

• Lowering the test to "promote" rather than "incite" in the ADA: "by a public act, 
intentionally or recklessly promotes (rather than incites) hatred towards, serious 
contempt for, or severe ridicule of, a person or group of persons on racial, 
transgender, homosexual and HIV/AIDS grounds."4 

• Clarifying that the Part applies whether or not the person or members of the 
group vilified have the characteristic that was the ground for the promotion of 
hatred, contempt or ridicule concerned.5 

_____________________ , __ 

1 Legislative Council Standing Committee on Law and Justice, Racial vilification law in NSW. 
(December 2013), accessed at 
https://WINW.parliament.nsw.qov.au/committees/inauiries/Paqes/inquiry-details.aspx?pk=2260#tab-

Schedule 1, Division 15C, Anti-Discrimination Legislation Amendment (Vilification) Bill 2016. 
3 Ibid. 
4 Clause 50AB, Anti-Discrimination Legislation Amendment (Vilification) Bill 2016. 
5 Clause 50AB(2), Anti-Discrimination Legislation Amendment (Vilification) Bill 2016. 
Tl 
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• Clarifying which public acts constitute such unlawful vilification, to also include 
any communication or conduct observable by public, even if it takes place on 
private land.6 

• Removing the requirement that the Attorney General consent to prosecution.7 

• Extending the time within which prosecutions for such offences may be 
commenced to not later than 12 months from the date when the offence was 
alleged to have been committed, rather than six months, which is the limitation 
period that currently applies under the Criminal Procedure Act 1986.8 

• Providing that the President of the Anti~Discrimination Board, after accepting a 
vilification complaint under the ADA, is to refer the complaint to the 
Commissioner of Police if the President considers that the offence of serious 
racial, transgender, homosexual or HIV/AIDS vilification may have been 
committed.9 

The Law Society also makes the following recommendation for amendment to the 
Bill. 

Definition of harm 

The Law Society considers that the phrase "physical harm" in clause 91 N of the Bill 
should be widened to "bodily harm". The latter phrase would cover mental or 
psychological harm in addition to purely physical harm. The Law Society notes that 
this definition is consistent with s 31 of the Crimes Act, which refers to "bodily harm" 
as the standard for documents containing threats. 

The term "bodily harm" is also consistent with the language used in Article 5 of the 
Convention on the Elimination of all Forms of Racial Discrimination ("CERD"), which 
provides for (b) the right to security of person and protection by the State against 
violence or bodily harm, whether inflicted by government officials or by any individual 
group or institution .10 

Thank you for considering this submission. If you have any questions regarding this 
submission, please contact Anastasia Krivenkova, Principal Policy Lawyer, on (02) 
9926 0354 or anastasia.krivenkova@lawsociety.com.au. 

Yours sincerely, 

Gary Ulman 
President 

6 Clause 50AA, Anti-Discrimination Legislation Amendment (Vilification) Bill 2016. 
7 This is done by moving the offence of serious racial, transgender, homosexual of HIV/AIDS 
vilification by means of threat of incitement of physical harm into the Crimes Act 1900 from the 
Anti-Discrimination Act 1977. 
8 Clause 91N(3), Anti-Discrimination Legislation Amendment (Vilification) Bill 2016. 
9 

Clause 940, Anti-Discrimination Legislation Amendment (Vilification) Bill 2016. 
10 UN General Assembly, International Convention on the Elimination of All Fonns of Racial 
Discrimination, opened for signature 21 December 1965, United Nations, 660 UNTS 195, entered 
into force 4 January 1969. 
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THE LAW SOCIETY 
OF NEW SOUTH WALES 

Our ref: HumanRights:JD:VK:687420 

1 March 2013 

The Director 
Standing Committee on Law and Justice 
Parliament House 
Macquarie Street 
SYDNEY NSW 2000 

By email: lawandjustice@parliament.nsw.gov.au 

Dear Director, 

Inquiry into Racial Vilification Law In NSW 

I am writing on behalf of the Human Rights Committee of the Law Society of NSW 
("'committee") which is responsible for considering and monitoring Australia's 
obligations under international law in respect of human rights; considering reform 
proposals and draft legislation with respect to issues of human rights; and advising 
the Law Society accordingly. 

The Committee's view is that the criminal offence in section 20D of the Anti
Discrimination Act 1977 (NSW) (ADA) should be maintained so that NSW continues 
to fulfil its international obligations to criminalise the dissemination of ideas based on 
racial superiority or hatred, incitement to racial discrimination, all acts of violence or 
incitement to such acts against any race or group of persons of another colour or 
ethnic origin, and the provision of any assistance to racist activities (Article 4(a), 
International Convention on the Elimination of All Forms of Racial Discrimination 
(ICERD)). 

The Committee submits that because section 20D of the ADA has not yet led to any 
successful prosecutions, it appears necessary to amend the section or the means of 
enforcement of the section or both, in order that it be more effective. 

The Committee's views are set out more fully below. 

1. Australia's international obligations 

The Committee notes that Australia as a nation (and its constituent parliaments) 
has an obligation under international law to make it a criminal offence to engage 
in racial hatred or vilification. 

This obligation arises from the ICERD, a treaty ratified by 175 countries, including 
Australia, with effect from 30 September 1975. As a result of that ratification all 
tiers of Australian governments have an obligation under international law to 
implement the treaty's terms into their laws. 

THE I.AW SOCIETY OF NEW SOUTH WALES 

170 Phillip Street, Sydney NSW 2000, nx 362 Sydney T +61 2 9926 0333 F +61 2 9231 5809 
Al'N ooo ooo 699 ABN 98 696 304 966 www.lawsociety.com.au 
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Article 4(a) of that treaty is the relevant part and requires that States which are 
parties to the ICERD: 

Shall declare an offence punishable by law all dissemination of ideas based on 
racial superiority or hatred, incitement to racial discrimination, as well as all acts of 
violence or incitement to such acts against any race or group of persons of 
another colour or ethnic origin, and also the provision of any assistance to racist 
activities, including the financing thereof. 

The Racial Discrimination Act (Cth} was passed in 1975 (RDA). However, neither 
the RDA nor any other Federal laws contain a criminal offence of racial hatred or 
vilification. Section 18(c) of the RDA prohibits such conduct, but no criminal 
offence arises.1 

Section 20D of the ADA however does provide for criminal consequences for the 
offence of serious racial vilification. Section 20D provides as follows: 

20D Offence of serious racial vilification 

(1) A person shall not, by a public act, incite hatred towards, serious contempt for, 
or severe ridicule of, a person or group of persons on the ground of the race of the 
person or members of the group by means which include: 

(a) threatening physical harm towards, or towards any property of, the person or 
group of persons, or 

(b) inciting others to threaten physical harm towards, or towards any property of, 
the person or group of persons. 

Maximum penalty: 
In the case of an individual-SO penalty units or imprisonment for 6 months, or both. 
In the case of a corporation-100 penalty units. 

(2) A person shall not be prosecuted for an offence under this section unless the 
Attorney General has consented to the prosecution" 

For this reason, the Committee submits that the criminal offence in section 200 of 
the ADA should be maintained. 

2. Improving the efficacy of section 20D of the ADA 

At the outset, the Committee submits that section 200 should not be amended to 
catch conduct which is merely insulting or offensive. The ICERD does not require 
the criminalisation of such conduct and if the section was so amended, it is likely 
to encroach on free speech principles, which are also binding on Australia under 
international law. 

The Committee notes that the terms of section 200 are considerably narrower 
than Article 4(a) of the ICERD requires, because of concerns when it was 
introduced in 1989 that it should not unduly limit free speech. It is the 
Committee's view that free speech can still be adequately protected while having 
an effective criminal deterrent to racial hate speech in a revised section 20D. The 

1 The proceedings brought against journalist Andrew Bolt (Ea tock v Bolt [2011] FCA 1103) 
under that section were civil only. 
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Committee notes that this view is consistent with the view of the UN Committee 
on the Elimination of all forms of Racial Discrimination.2 

As noted previously, the Committee understands that no one has ever been 
prosecuted under section 20D of the ADA The Committee makes several 
suggestions below in relation to the elements of the offence. 

2.1. Relevant mental element 

The Committee notes that there is a very similar section in the Anti-Discrimination 
Act 1991 {QLD), in section 131A. The terms of that section are set out below: 

131A Offence of serious racial, religious, sexuality or gender identity 
vilification 

(1) A person must not, by a public act, knowingly or recklessly incite hatred 
towards, serious contempt for, or severe ridicule of, a person or group of persons 
on the ground of the race, religion,· sexuality or gender identity of the person or 
members of the group in a way that includes-

(a) threatening physical harm towards, or towards any property of, the person or 
group of persons; or 

(b) inciting others to threaten physical harm towards, or towards any property of, 
!he person or group of persons. 

Maximum penalty-
(a) for an individual-70 penalty units or 6 months imprisonment; or 
(b) for a corporation-350 penalty units. 

(2) A Crown Law Officer's written consent must be obtained before a proceeding is 
started by complaint under the Justices Act 1886 in relation to an offence under 
subsection (1). 

(3) An offence under subsection (1) is not an offence for section 155(2) or 226. 

(4) In this section-
Crown Law Officer means the Attorney~General or Director of Public Prosecutions. 

The Committee notes that this section specifically refers to "knowingly or 
recklessly" as being the relevant mental element for the offence. The Queensland 
Director of Public Prosecutions can consent to a prosecution, in addition to the 
Attorney-General. 

It is submitted that one appropriate amendment to section 20D would be to add 
the "knowingly or recklessly" phrase because at present the section may be 
interpreted to be confined to conduct where there is an intention only and not 
extend to reckless conduct. 

2 CERD General Recommendation XV on Organized violence based on ethnic origin (Art. 4), 
23 March 1993, A/48/18, available at: · 
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/e51277010496eb2cc12563ee004b9768 (accessed 
on 19 February 2013). 
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2.2. Conduct elements 

A further appropriate amendment to help cure the narrow width of the section 
would be to change the word "incite" to the expression "promote or express". 
When the legislation was originally introduced in the NSW Parliament in 1989 
the phrase "promote or express" was used in the Bill, but it was later amended to 
the narrower word "incite". 

It is already the law in NSW that a person who incites the commission of a 
criminal offence can be charged with a separate offence - as a common law 
misdemeanour. The words "promote or express" appear consistent with the 
ICERD obligation and would not appear to infringe Australia's international free 
speech obligations, noting that conduct involving racial hatred has always been 
regarded as a legitimate exception to free speech principles. 

In addition, section 20D requires the offences to be committed by "means" of 
threats or incitement of physical harm. This appears very restrictive and could be 
cured by adding the words "but not limited to" after the word "include" in sub
section (1). 

A further amendment might be considered to the definition of "public act" in 
section 208. The NSW Law Reform Commission in its 1999 Report on the Anti
Discrimination Act (Report No. 92) recommended that section 200 should apply 
to "public communications" and should not be confined to public acts. This 
recommendation has not yet been implemented. · 

The Committee notes there are very similar offences in relation to 
homosexuality, transgender status and HIV/AIDS status contained in section 
49ZTA, section 38T and section 49ZXC of the ADA. Similar amendments to 
those above seem perfectly appropriate for these offences also. 

2.3. Bringing prosecution 

The Committee sees considerable problems with the enforcement regime of 
section 20D and, in particular, the requirement that the Attorney General must 
consent to a prosecution. 

As a matter of principle, the NSW Attorney General should not be involved in 
deciding whether to prosecute criminal offences and generally the Attorney 
General has not had such powers in NSW since the position of Director of Public 
Prosecutions (OPP) was created in the 1980s, due to the perceived need to 
separate political considerations from the prosecution process. 

The NSW Law Reform Commission in its 1999 report recommended the Attorney 
General's consent provision be changed and the Committee agrees that the 
change should be made. 

It is likely that few if any prosecutions have occurred partly because the Police 
and OPP have no defined role in commencing prosecutions under the current 
section. Under the present regime, complaints are made to the President of the 
Anti-Discrimination Board who either accepts or rejects the complaint and if s/he 
takes the view that a criminal prosecution may be appropriate the matter is 
referred to the Attorney General. 



The President of the Board has a conciliation function and a large number of 
such disputes are also conciliated. 

Section 200 is a relatively serious offence and in the Committee's view the OPP 
should have a discretion to either initiate or terminate a prosecution but, noting 
that the provision is prosecuted in the Local Court as a summary offence, there 
seems to be no good reason why the Police should not have the right to initiate a 
prosecution, although subject to the supervision of the OPP. 

The Committee recommends that the Police should not have the sole right to 
prosecute in view of the serious nature of the offence and the possible potential 
for political pressure to be applied to Police prosecution decisions in relation to 
such offences. 

3. Relocation to the Crimes Act 1900 (NSW) 

The Committee also submits that it would be appropriate to remove section 20D 
from the ADA and place it in the Crimes Act 1900 with other criminal offences, as 
the Law Reform Commission also recommended in its report. 

The Committee would be happy to assist the Inquiry further should that be thought 
necessary. Questions should be directed to Vicky Kuek, policy lawyer for the 
Committee at victoria.kuek@lawsociety.com.au or 9926 0354. · 

Yours sincerely 

John Dobson 
President 
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Consultation on serious vilification laws in NSW 
 

Response by the NSW Regional Meeting of the Religious Society of Friends, Quakers. 
 
The NSW Regional Meeting of the Religious Society of Friends, Quakers is pleased to provide 
a response to this important consultation.  
 
Principles on which the legislation is based 
We consider that such principles should be:  

1. Respect for difference 
2. Taking care of one another 
3. Non-violent communication to resolve conflict 
4. Integrity to serve the common good.  

 
Does the legislation serve the social cohesion of our society or does it leave too much room 
to condone vilification? The impact concerns how we live together in NSW and support 
social cohesion in our rapidly changing society.  
 
The need for leadership from government 
Vilification of minority groups or of social classes deemed of lower societal status is not 
uncommon in any society. In the extreme, racial and religious vilification have resulted in 
warfare and genocide. When the tendency to vilification gains strength in the community, 
the government needs to be able to intervene strongly.  Stopping vilification is the 
responsibility of all, however the impetus and example need to come from government, 
based on strong legislation. Hoping that a rise in vilification will run its course and dissipate, 
condones the actions of one community group against another and lowers the bar of 
acceptable behaviour.  
 
Free speech and hate speech are distinct 
The difference between “free speech” and “hate speech” is important. The right to freedom 
of speech comes with responsibilities and consequences when free speech becomes hate 
speech. Inciting racial or religious vilification or for sexual difference and actual vilification 
come from the same source and are both at odds with the principles of anti-vilification 
behaviour. 
 
Serious vilification appears to be condoned when milder vilification is permitted 
This consultation is about “serious vilification”. It is common that serious vilification starts 
with milder forms of vilification and when this is condoned, it can be implicit encouragement 
to serious vilification. People who are part of a religious, racial or sexual minority group 
know the deep fear when mild vilification is condoned.  
 



 

To stop serious vilification, legislation needs to be able to identify and stop mild vilification. 
We understand that the definition of “mild” and ‘serious” vilification is a grey legal area and 
further clarification will need to build on existing jurisprudence.  
 
Protecting individuals and society 
The consultation also asks for suggestions to protect individuals from harm arising from 
speech promoting prejudice, hatred and undermining social cohesion. The current funding 
streams by the Department of Multicultural NSW are important and need continuation to 
involve school students and diverse community groups and others getting together, getting 
to know one another and engaging in activities together. We know that the fear of “the 
other”, such as a minority group reduces significantly after a good experience with a person 
from such a group. Training in non-violent communication to resolve conflict, mediation and 
anti-vilification education in many contexts are important as an alternative to adversarial 
processes. The media, politicians and other community leaders have an important role to 
play and not be tempted to vilify.  
 
Our principles today are consistent with our past 
As Quakers we strive to recognise that of God in all people. This principle runs counter to 
vilification. 
 
During turbulent times in England in the mid-1600, Quakers, also known as “Friends”, 
established their faith tradition. From that time onwards, equality amongst all people has 
been a strong principle through to the current times.  
 
Seeking to recognise that of God in all people has led Quakers to be pacifists as well as 
having a significant role in the anti-slavery movement in the 18th and 19th centuries and in 
many other societal actions. The constant has been to achieve greater acknowledgement of 
and equality for people who were denied equal status in society, including people of other 
Christian churches and faith tradition, Aboriginal people and gay people. 
 
If more information is required, please contact Quakers by emailing 
nswclerk@quakers.org.au , phone 0439 024 397 or postal address 119 Devonshire Street, 
Surry Hills 2010. 
 
 
In peace, 
 
Garry Duncan and Liz Field, Co-clerks  
Religious Society of Friends, Quakers in NSW 
31 March 2017 
 

mailto:clerk@quakers.org.au
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