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Dear Justice Strategy and Policy team,
Re: NSW Government consultation in relation to the civil litigation
recommendations of the Royal Commission into Institutional Responses to
Child Sexual Abuse
People with Disability Australia (PWDA) welcomes the opportunity to respond to
the NSW Department of Justice Consultation Paper regarding the civil litigation
recommendations of the Royal Commission into Institutional Responses to Child
Sexual Abuse (the Royal Commission). PWDA commends the NSW Government for
continuing to address the Royal Commission’s recommendations, after introducing
the Limitation Amendment (Child Abuse) Act 2016 last year. We appreciate the
opportunity to contribute to further reforms by providing context around how these
issues affect people with disability.
About PWDA
PWDA is a leading disability rights, advocacy and representative organisation of and
for all people with disability. We are the only national, cross-disability organisation we represent the interests of people with all kinds of disability. We are a non-profit,
non-government organisation.
PWDA’s primary membership is made up of people with disability and organisations
primarily constituted by people with disability. PWDA also has a large associate
membership of other individuals and organisations committed to the disability rights
movement.
We have a vision of a socially just, accessible, and inclusive community, in which the
human rights, citizenship, contribution, potential and diversity of all people with
disability are recognised, respected and celebrated. PWDA was founded in 1981, the
International Year of Disabled Persons, to provide people with disability with a voice
of our own.
We have a vision of a socially just, accessible and inclusive community, in which the human rights, belonging,
contribution, potential and diversity of all people with disability are recognised, respected and celebrated with
pride.

PWDA is also a founding member of Disabled People’s Organisations Australia
(DPO Australia) along with Women With Disabilities Australia, First Peoples
Disability Network Australia, and National Ethnic Disability Alliance. DPO’s are
organisations that are led by, and constituted of, people with disability.
The key purpose of DPO Australia is to promote, protect and advance the human
rights and freedoms of people with disability In Australia by working collaboratively
on areas of shared interests, purposes, strategic priorities and opportunities. DPO
Australia is made up of four national peak DPOs that have been funded by the
Australian Government to represent the views of people with disability and provide
advice to Government/s and other stakeholders.
Disability Support for the Royal Commission
PWDA has been funded by the Department of Social Services (DSS) to provide
support to people with disability who may be impacted by the Royal Commission.
Since 2014, we have been providing individual advocacy to people with disability
regarding the Royal Commission, including providing information, advice, and
support for those considering engaging with the Royal Commission, in addition to
providing support for people to tell their story to the Royal Commission.
PWDA has also been delivering a suite of training packages nationwide, to people
with disability, disability service providers and mainstream services. These training
packages are designed to increase awareness of the sexual and human rights of
people with disability, improve institutional responses to sexual abuse of people with
disability and improve the capacity of mainstream services to support people with
disability.
As part of our Disability Support for the Royal Commission project, we have also
been providing the Royal Commission with disability specific violence prevention
policy advice. The following information builds on this project specifically, as well as
PWDA’s long history of advocacy to raise awareness of and reform structural
practices which lead to violence, abuse and/or exploitation of people with disability. 1
Although PWDA’s work is predominantly non-legal, we nonetheless believe the
insights offered below will be useful for the Department of Justice to consider in
relation to the Royal Commission’s civil litigation recommendations.
Prevalence of violence against children and adults with disability
Despite there currently being no comprehensive, national mechanism to capture
data on the prevalence, causes and impacts of violence against people with
disability, available data does show that children and adults with disability experience
violence at much higher rates than people without disability.2 This is true for both
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sexual and non-sexual violence. For instance, children with disability are reported to
be 3.4 times more likely than children without disability to experience some form of
violence.3 In addition, children with disability are 2.88 times more likely to experience
sexual abuse than their peers without disability. 4
There are many factors that contribute to the increased risk of violence, including
sexual violence, experienced by children with disability. These include, for instance,
that people with disability are often exposed to a range of institutions, as children,
young people and adults, to which people without disability are not. 5 These facilities
include residential institutions, respite care services, special schools, disability
services and disability justice facilities. In addition, children with disability are
disproportionately represented in out-of-home care settings.6
Children, young people and adults with disability who live in institutional and/or
residential settings are more vulnerable to all forms of violence, including sexual
violence.7 Such violence is often perpetrated by multiple offenders, and can occur
over extended periods of time.
Consequently, justice responses to violence against these individuals not only
recognise the increased rates of violence against people with disability in institutional
settings, but must also acknowledge the multiple barriers to reporting they
experience.
People with disability and access to justice
In addition to experiencing an increased risk of violence, children and adults with
disability also face barriers to participating in the justice system. 8 Indeed, the
continued provision of disability services to people with disability in segregated,
closed settings, such as those listed above, can severely limit the access children
and adults with disability have to supportive and trustworthy reporting avenues and
mechanisms.
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Responses to people who have experienced child sexual abuse in institutional
settings must therefore be cognisant of these barriers to justice. This includes
barriers to all forms of criminal and civil justice. While some barriers to justice can be
similar to those experienced by other victim/survivors, particularly those who have
experienced trauma, many barriers are specific to children and adults with disability.9
For instance, the justice system, including the police, court systems and court
personnel, are often influenced by discriminatory stereotypes, myths and attitudes
about disability,10 and also about sexual assault and broader types of violence.11 A
tendency to blame victims, or detoxify violence against people with disability, for
instance, feeds into the reluctance of people with disability to access criminal justice
system responses to their experiences.12 For instance, enduring ableist community
attitudes, including the notion of ‘carer sacrifice’, and media representations of
disability13 can influence the willingness of police or services to acknowledge (and
therefore pursue) violence being perpetrated by carers and/or disability service
workers.14
In light of the above, this consultation and its proposed changes are so important for
removing some of the legal barriers from the NSW civil litigation system for people
who have experienced child abuse in institutional settings. Indeed, as people with
disability are less likely to access criminal justice responses, due to the
overwhelming number of barriers they experience, accessible civil responses
(including accessible and appropriate redress) are all the more important.
While PWDA cannot speak to some of the specific questions laid out in the
consultation paper, we offer our thoughts on the following three categories as
presented in the paper: the liability of institutions, ensuring there is someone to sue,
and the requirement to have insurance. We approach these issues while keeping
with the goals of civil liability in mind, that is, to appropriately compensate those who
have experienced abuse, while also deterring behaviour that could lead to future
perpetrations of such crimes.
A consistent definition of child abuse
PWDA concurs with the concerns raised on page 13 of the consultation paper that
distinctions between different types of child abuse could complicate and draw out
civil litigation processes. Despite this, we do not believe that the definition currently
9
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used in the Limitation Amendment (Child Abuse) Act 2016 (NSW) should be adopted
for these new civil liability reforms.
Instead, we believe that the definition of child abuse should be broad enough to
encapsulate the wide range of conduct to which this term applies. PWDA
recommends that this include:
 Sexual abuse
 Physical abuse
 Psychological abuse
 Any other abuse (connected abuse) perpetrated in connection with the sexual,
physical or psychological abuse of the child.
The key point of difference is our rejection of the threshold of ‘serious’ physical
abuse used in the abovementioned Act. The term ‘physical abuse’ should instead be
used, and again, should be applied to a broad range of conduct to ensure the
definition encapsulates the various types of physical abuse to which children with
disability may be subject, which can include seclusion and restraint.
In addition, we recommend the explicit inclusion of psychological abuse. As the
consultation paper outlines on page 13, physical and psychological abuse may occur
in combination with child sexual abuse. While we understand that the existing
definition includes psychological abuse as a type of ‘connected abuse’, it is
nonetheless important that this type of violence is also included as a standalone
offence.
Children with disability in institutional settings may experience psychological abuse
in very targeted and specific ways, for instance, harassment or degradation based
on their disability or having their disability or support needs trivialised or denied. This
type of abuse can also include threatening physical harm, threatening to withdraw
care and/or support if they speak up about violence they have witnessed, or
threatening to restrict their access or entitlements within the facility.
Issue A: The liability of institutions
PWDA is pleased to see that the proposed new non-delegable duty of care would be
imposed on some institutional settings in which children with disability are
disproportionately represented, including residential facilities for children (including
residential out of home care and juvenile detention centres), boarding schools,
disability services for children and health services for children.
PWDA recommend that the non-delegable duty of care also be extended to disability
services and mainstream health services that are not specific to young people and
children, but which may also be responsible for the ‘care, supervision or control’15 of
adults. A child with disability may receive services from a disability service that is not
child specific, however the duty of care for this service towards that child should be
the same. PWDA would like to see the non-delegable duty of care be extended to all
mainstream services that may provide care, support or services to children with
disability.
15
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In relation to the proposed reverse onus of proof reforms, PWDA agrees that
institutions should be required to prove that they took ‘reasonable steps’ to prevent
abuse from occurring (in order to avoid liability). This would ease some of the burden
that is currently placed upon people who have experienced institutional child abuse
to provide evidence and proof of their own abuse. We agree that what is ‘reasonable’
will depend on various factors of the institution, including its size, the nature of its
work, and so on, however we recommend guidelines be developed to provide
organisations with consideration around what is considered ‘reasonable’. A riskassessment approach informed by these guidelines would take into consideration
the additional risks experienced by certain cohorts, ensuring institutions are aware of
the increased risks of violence experienced by children with disability in out of home
care, for instance, or the risks experienced by Aboriginal children in juvenile justice
facilities. By providing institutions with this information, they would be alerted to the
fact that a higher threshold of ‘reasonable steps’ might need to be taken when
considering the safety of some groups of children.
As far as PWDA understands, the liability of the institution towards non-delegable
duty of care and the proposed reverse onus of proof reforms will be extended to
people to which the institution delegates duty of care, as well as more broadly to
persons associated with the institution (which would automatically capture those in
the first category). We support this extension of institutional liability to include the
range of people covered by these categories.
By extending the institutional liability to such a wide range of people in a variety of
(paid and unpaid) positions, it is therefore of the utmost importance that institutions
make every effort to protect children in their care from all forms of violence by
implementing clear, inclusive and robust preventative mechanisms. Indeed, if
institutions have appropriate quality and safeguarding measures in place to prevent
all forms of child abuse, they should not really be in a position to fear allegations of
abuse nor litigation.
All institutions that have children in their care have a responsibility to protect those
children and uphold their rights. This includes their right to be free from all forms of
violence and abuse. For this reason, PWDA agrees with the recommended new nondelegable duty of care for certain institutions, as well as the proposed reverse onus
of proof. We believe that these reforms would provide some legislative preventative
measures, and would also make the civil litigation process more inclusive of the
types of violence children with disability may experience, and the settings in which
such violence takes place. As such increasing the inclusivity and responsiveness of
civil litigation legislation far outweighs the potential risk of organisations ceasing to
offer particular services to children.
Issue B: Ensuring there is someone to sue
PWDA supports the Royal Commission’s recommendations, aimed to end the use of
the ‘Ellis defence’. Implementing these recommendations would ensure that plaintiffs
are provided the opportunity for full consideration of the merits of their civil claims (as
outlined on page 25 of the consultation paper).
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Issue C: Requirement to have insurance
PWDA agrees with the recommendation of the Royal Commission that all
unincorporated institutions which are (directly or indirectly) funded by the
Commonwealth and/or state and territory governments be required to hold insurance
for child abuse in order to be eligible for such funding.
While we acknowledge that some smaller organisations may be unable to afford the
costs of increased child abuse insurance, we believe that higher insurance premiums
could act as a motivating factor for some organisations, encouraging them to
implement more robust quality and safeguarding mechanisms to protect children in
their care. Improvements to child protection practices would be a positive step for
institutions, and as mentioned in response to Issue A, would in all likelihood mitigate
the risk of future litigation. Indeed, as outlined in the consultation paper, insurers
would likely require institutions to not only implement, but also routinely report on
their child safety strategies, risk management procedures and investigative
practices. This would again serve to reduce the risk of child abuse in these settings,
and therefore decrease the risk of future costly litigation.
Overall impact of civil litigation reform
While we acknowledge that civil litigation reforms are not always effective at
deterring the behaviour of individuals, it nonetheless contributes to a more
responsive and accessible justice system for people who have experienced violence.
Indeed, as the consultation paper makes clear, a multi-faceted approach to child
abuse is required to efficiently balance the compensation and deterrence elements
of civil litigation.
In addition, civil litigation reforms must go hand in hand with a suite of other robust
preventative efforts that promote child safety in institutions. This includes, for
instance, requiring persons associated with institutions to have up-to-date Working
with Children Checks and police checks (while acknowledging the limitations of
these checks) and proactively implementing, monitoring, reporting on and updating
child-safe policies and practices.
Overall, PWDA agrees that ‘changing the law may encourage cultural change over
time, by moulding public opinion on what is acceptable behaviour and firmly
grounding appropriate institutional behaviour in the law.’ 16 Compelling institutions to
take proactive steps – which are appropriate and necessary for their size, nature and
the services they offer – is key in improving justice responses to people with
disability who have experienced child abuse in institutional settings.
While certain institutions may view the proposed reforms as increasing risk related to
providing particular services to children, we believe that the right of an individual to
receive acknowledgement and compensation for harm and distress caused while in
the care of an organisation is absolutely paramount.
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PWDA thanks the NSW Department of Justice for the opportunity to provide
feedback on this consultation paper. We again commend the commitment of the
NSW Government to making additional reforms that will make it easier for people
who have experienced institutional child abuse to seek justice, and we would
welcome further consultation on any of the matters raised.
Yours sincerely,

MEREDITH LEA
Senior Policy Officer
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