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Introduction
The Public Interest Advocacy Centre
The Public Interest Advocacy Centre (PIAC) is an independent, non-profit law and policy
organisation that works for a fair, just and democratic society, empowering citizens, consumers
and communities by taking strategic action on public interest issues.
PIAC identifies public interest issues and, where possible and appropriate, works co-operatively
with other organisations to advocate for individuals and groups affected. PIAC seeks to:
•
•
•
•
•
•
•

expose and redress unjust or unsafe practices, deficient laws or policies;
promote accountable, transparent and responsive government;
encourage, influence and inform public debate on issues affecting legal and democratic
rights; and
promote the development of law that reflects the public interest;
develop and assist community organisations with a public interest focus to pursue the
interests of the communities they represent;
develop models to respond to unmet legal need; and
maintain an effective and sustainable organisation.

Established in July 1982 as an initiative of the (then) Law Foundation of New South Wales, with
support from the NSW Legal Aid Commission, PIAC was the first, and remains the only broadly
based public interest legal centre in Australia. Financial support for PIAC comes primarily from
the NSW Public Purpose Fund and the Commonwealth and State Community Legal Services
Program. PIAC also receives funding from the Industry and Investment NSW for its work on
energy and water, and from Allens Arthur Robinson for its Indigenous Justice Program. PIAC
also generates income from project and case grants, seminars, consultancy fees, donations and
recovery of costs in legal actions.

PIAC’s work with young people in the criminal justice system
PIAC has had considerable experience working with young people involved in the criminal justice
system through its work on the Children in Detention Advocacy Project (CIDnAP). CIDnAP is a
joint initiative of PIAC and Legal Aid NSW. The project aims to challenge the unlawful and
unnecessary detention of young people. PIAC has represented some of the most vulnerable and
disadvantaged young people in civil complaints arising from their interaction with the criminal
justice system.
PIAC has strong concerns about the high levels of involvement of disadvantaged and vulnerable
young people in the criminal justice system in NSW. Aboriginal and Torres Strait Islander young
people continue to be over-represented in the system.1 It is also alarming that there continues to
be a disproportionate number of young people with mental and cognitive impairments in juvenile
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detention centres in NSW.2 PIAC is also concerned about the migration of children in care into
the criminal justice system.
PIAC has advocated for increased diversionary options, community-based support services and
early intervention strategies as a means of reducing the contact between young people and the
criminal justice system.

PIAC’s approach to this submission
PIAC welcomes the opportunity to provide a submission to the review by the NSW Department of
Attorney General and Justice (Department) of the Young Offenders Act 1997 (YOA) and the
Children (Criminal Proceedings) Act 1987 (CCPA).
PIAC’s submission to this review draws on its experiences:
•
•
•

representing people with mental and cognitive impairments or their carers and families;
representing children in the criminal justice system; and
representing people experiencing homelessness or at risk of homelessness through its
coordination of the Homeless Persons’ Legal Service.

PIAC submits that in order for this review to fulfil its stated objectives to ensure that these pieces
of legislation continue to reflect best practice and meet the needs of young people and the
community, including victims, the review must take into account the findings of a number of
recent reviews and inquiries that address the issue of the interaction between young people and
the criminal justice system. These include:
•
•
•
•

the NSW Law Reform Commission’s review of the Bail Act 1978 (NSW);3
the NSW Law Reform Commission’s review of the criminal law and procedure applying to
people with cognitive and mental health impairments in NSW;4
the Commonwealth Government’s inquiry into the high involvement of Aboriginal and
Torres Strait Islander children in the criminal justice system;5 and
the strategic review of the NSW juvenile justice system by consultancy group, Noetic
Solutions.6

This submission draws on PIAC’s earlier submissions to the above reviews and inquiries.7 It also
draws on the findings and recommendations made by Noetic Solutions in its report to the former
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Minister for Juvenile Justice, the Hon. Graham West, following its review of the NSW juvenile
justice system (Noetic report).8
PIAC supports the justice reinvestment approach recommended in the Noetic report and believes
that the NSW Government should use the justice reinvestment model as one of its key strategies
to address offending behaviour by children. Numerous studies have shown that diversionary
alternatives can be effective in producing lower rates of re-offending among children.9 Whilst
justice reinvestment would require a considerable change in the way in which the NSW
Government has traditionally addressed offending behaviour by children, it is clear from the
findings of the Noetic report that the current system is failing many children. If the status quo
remains, it will be of no benefit to the NSW Government and ‘expose the community and children
and young people to poor long term outcomes.’10
Recommendation 1
That the NSW Government adopts the justice reinvestment model as one of its key strategies to
address offending behaviour by children.

Scope of this submission
PIAC’s submission does not seek to address all of the questions posed in the Department’s
consultation paper. This submission mainly focuses on the issues that deal with the operation of
the YOA with respect to Aboriginal and Torres Strait Islander young people and young people
with mental and cognitive impairments.

General comments about the Young Offenders Act
In PIAC’s view, the YOA establishes a suitable process for diverting young people who commit
offences from formal court proceedings. PIAC is concerned, however, that there remain
difficulties with its implementation, and this impacts on the overall effectiveness of the legislation.
This is particularly problematic where Aboriginal and Torres Strait Islander young people are
concerned. As noted in the Department’s consultation paper and as is evident in a number
research studies on the YOA, Aboriginal and Torres Strait Islander young people are less likely to
be diverted under the YOA as compared to non-Indigenous young people.11 This issue is
addressed in further detail below. However, this very fact alone demonstrates that further reform
and changes in practices are needed in order to guarantee the effectiveness of this important
legislation.
the NSW Law Reform Commission’s Consultation Paper on Young people with cognitive mental health
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It is also concerning that the remand population in NSW juvenile detention centres is on the
rise.12 While recent changes to bail legislation have been identified as one of the main causes of
this increase, the role of the YOA also needs to be examined in this regard to determine whether
the YOA framework can be more effectively used to reduce the number of young people that end
up facing formal court proceedings and, consequently, on remand.
PIAC is aware of situations where young people have been diverted by the court under the YOA
after being charged by police and placed on strict bail conditions. In such cases, breaching a bail
condition would usually result in the young person being arrested and remanded in custody to be
taken before the court. In the case of one of PIAC’s clients, the young person was placed on
stringent bail conditions by the police for relatively low-level offences. These conditions included
a reporting condition requiring the young person to report to a specified police station several
times per week. When the young person failed to report on an occasion, the young person was
arrested by police and remanded in custody overnight. The next day, the young person appeared
at the Children’s Court in custody and the Magistrate dismissed the charges with a caution.
Obviously there are reasons why this may happen in particular cases. Indeed, it is acknowledged
that this situation may arise because the police are only able to issue three cautions under the
YOA, whereas there is no such restriction on a Magistrate’s ability to issue a caution. However,
the fact that a young person is arrested and taken to court only to be released on a caution by the
Children’s Court suggests that changes are needed to the legislation to try as far as possible, to
keep young people away from judicial processes altogether. Limiting a young person’s contact
with formal court processes, reduces their chances of re-offending in the long term.
While some legislative reform may be needed to improve the efficacy of the YOA, PIAC submits
that the main challenges lie in its implementation. As has been identified in previous reviews of
the YOA, insufficient resources for youth liaison officers, insufficient training for those involved in
the implementation of the YOA and lack of adequate and appropriate support services for young
people continue to be major stumbling blocks to the effectiveness of this legislation.

Should reducing re-offending be an objective and/or principle of the
YOA?
It is widely acknowledged that children and young people who have had contact with the criminal
justice system are at the greatest risk of re-offending. As such, the effective implementation of
diversionary options is an important strategy in reducing offending behaviour among children.
However, it is not useful to simply look at the role and/or impact of the YOA in reducing reoffending. Any approach that aims to address levels of offending among young people,
particularly those that are vulnerable and disadvantaged, must also incorporate a broader
agenda; that is, to support measures which address the social and economic factors that
contribute to offending behaviour. These factors include, among others, lack of educational
participation and employment opportunities, poor housing conditions and overcrowding,
substance abuse, child abuse and neglect and poor access to services due to geographical
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barriers. Without addressing these issues, there will be no significant headway made in reducing
re-offending in the long term.
PIAC is also concerned that including reducing re-offending as an object or principle of the YOA
could make it more difficult for some young people to be diverted from formal court processes.
The objects and principles that guide the operation of the YOA are relevant to the way in which
discretion is exercised. Including reducing re-offending as a principle may impact on the exercise
of discretion in individual cases where there is a view that a diversionary option may not prevent
further offending by the individual in the short term.
Further, there are benefits of diversion other than reducing re-offending. Some diversionary
options offer young people the opportunity to access rehabilitation, counselling and other support
services, which improve the young person’s well-being and health. PIAC submits that if
amendments are made to include reducing re-offending as an object and/or principle of the YOA,
then it should also include the other benefits of diversion, such as access to rehabilitation and
promoting effective reintegration into the community.
Recommendation 2
That reducing re-offending should not be included as an objective or principle of the YOA.
Alternatively, if reducing re-offending were included as an objective or principle of the YOA, then
other benefits of diversion should also be included, such as access to rehabilitation and
promoting reintegration into the community.

Should the YOA apply to all offences for which the Children’s Court
has jurisdiction, unless specifically excluded?
PIAC submits that the range of offences covered by the YOA should be expanded to include all of
the offences for which the Children’s Court has jurisdiction and traffic offences. PIAC supports the
arguments outlined in the submission made by the Shopfront Youth Legal Centre on this issue.
PIAC acknowledges that such an amendment to the YOA would mean broadening the reach of
the legislation to enable it to be used for more serious offences, such as sexual offences,
domestic violence offences and drug offences.
PIAC has observed that at times, the law and order debate has fuelled a perception that
diversionary measures are not punitive enough, and a tougher approach is needed to address
youth offending. This has been the case recently, in the debate surrounding the introduction of
tougher penalties for graffiti in NSW by removing the power of police to deal with a young person
who has committed a graffiti offence under the YOA. It has been argued that diversionary options
are not an appropriate response to graffiti offences as they are not sufficiently punitive.
Such views are inconsistent with the human rights principles that underpin the juvenile justice
system, which include the principle that formal court proceedings should not be instituted against
a child if there is an alternative option for addressing with the matter.13 Further, the NSW juvenile
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justice system recognises that where possible, punishment and general deterrence should not be
given precedence over interventions aimed at rehabilitation and treatment.14
Diversion can be an appropriate option for addressing some categories of ‘serious’ offending
behaviour. Serious offences can cover a very broad spectrum of offending conduct. For example,
a sexual offence could involve consensual sex between two teenagers aged 15 and 16. The
objective criminality involved in such an offence is so low, that a blanket exclusion of diversionary
options for such an offence is not useful or appropriate. In such cases, diversion may be the most
appropriate way of dealing with the offending behaviour.
Through its coordination of the Homeless Persons’ Legal Service (HPLS), PIAC has observed the
impact of penalty notices on people experiencing homelessness and other vulnerable groups of
people. PIAC has strongly advocated for reform of penalty notices system.15 The penalty notices
system can reinforce and exacerbate disadvantage. Young people, in particular, are at a
disadvantage when it comes to penalty notices, as they are often not in a financial position to pay
a monetary penalty. This then has flow-on effects on the young person as they incur debts with
no means of paying them off. This can lead to loss of licence or inability to obtain a licence until
the debts are repaid. PIAC believes that the penalty notice system is inappropriate for young
people and supports an amendment to the YOA to allow it to cover all offences for which penalty
notices may be issued to children.
Recommendation 3
The YOA should be expanded to include all of the offences for which the Children’s Court has
jurisdiction and traffic offences.
Recommendation 4
The YOA should be extended to cover all offences for which penalty notices may be issued to
children.

Are the current provisions governing the conditions for giving a
caution appropriate? Are there any concerns with their operation in
practice?
PIAC submits that the power of police to issue cautions under the YOA should not have any
quantitative limits. Research shows that cautions are effective in lowering rates of re-offending.16
The Noetic report notes that the amendments made in 2002 to limit the amount of cautions that
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can be issued by the police were made without any evidence base.17 There is no current
evidence to show that this amendment is leading to better outcomes for young people.
PIAC acknowledges that the NSW Law Reform Commission’s 2005 review of young offenders
did not find any evidence to show that the amendments have caused any injustices.18 However,
PIAC is concerned that such a significant amendment was made to the legislation without any
evidence showing how limiting the powers of police in this regard would support the objects and
principles of the legislation. To the contrary, limiting the number of cautions contradicts the
objects and principles of the YOA. In particular, it is noteworthy that the YOA seeks to establish a
scheme to provide an efficient and direct response to the commission of certain offences by
children,19 and that criminal proceedings are not to be instituted against a child if there is an
alternative and appropriate means of dealing with the matter.20
Recommendation 5
Section 20(7) of the YOA, which provides that a child can be cautioned on no more than three
occasions, should be repealed.

Diversion of Aboriginal and Torres Strait Islander children
What changes to the YOA, or its implementation, could be made to ensure that Aboriginal
and Torres Strait Islander children have equal access to diversionary interventions under
the YOA?
What changes to the YOA, or its implementation, could be made to better address the
overrepresentation of Aboriginal and Torres Strait Islander Children in the criminal justice
system?
One of the objects and principles of the YOA is to address the overrepresentation of Aboriginal
and Torres Strait Islander children in the criminal justice system. However, recent statistics show
that Aboriginal and Torres Strait Islander young people continue to be overrepresented in the
NSW juvenile justice system and the YOA has not been as successful in diverting them from
formal court processes as it has with their non-Indigenous counterparts.21
The fact that more than a decade has passed since the introduction of the YOA and Aboriginal
and Torres Strait Islander young people who commit crimes are still less likely to be given a
diversionary option than non-Indigenous children suggests that there are problems with the
implementation of the legislation in respect of this group of young people and that further reform
of the legislation may be necessary to address this discrepancy. PIAC warns, however, that
making changes to the YOA or the way in which it is implemented, to ensure that Aboriginal and
Torres Strait Islander children have equal access to diversionary options is only one of a range of
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strategies that would be required to address the overrepresentation of Aboriginal and Torres
Strait Islander children in the NSW juvenile justice system.
The overrepresentation of Aboriginal and Torres Strait Islander young people in the criminal
justice system has been the subject of a number of recent inquiries and reviews. The issue was
the focus of a federal inquiry conducted in 2009. The report of the inquiry made forty
recommendations designed to address Aboriginal and Torres Strait Islander disadvantage and
disproportionate incarceration rates.22 In the same year, the then NSW Attorney General, the
Hon. Graham West, commissioned a strategic review of the NSW juvenile justice system, which
culminated in a number of recommendations calling for a fundamental shift in the Government’s
approach to addressing offending behaviour by children and young people.23 The review also
considered strategies to reduce the overrepresentation of Aboriginal children in the juvenile
justice system. As noted in the Noetic Report:
[T]he overrepresentation of Indigenous children and young people in the juvenile justice system is
intrinsically linked to disadvantage in the Indigenous population. It is important to understand that
any measures to reduce Indigenous overrepresentation in the juvenile justice system in isolation of
24
broader disadvantage is highly unlikely to realise long-term benefits.

In PIAC’s submission, the recommendations made in these two inquiries should form the basis
for the development of a strategy to tackle Aboriginal overrepresentation in the NSW juvenile
justice system. Both inquiries recognised that a holistic and whole of government approach is
needed to address the disproportionate rates of contact of Aboriginal young people with the NSW
juvenile justice system. The recommendations from these inquiries were broad reaching in
recognition of the wide range of social and economic factors which impact on offending
behaviour. The recommendations range from implementing strategies to increase participation in
sports and recreational activities, to improved cross-cultural training for police officers, to a
fundamental re-design of the current system for dealing with offending by young people by
adopting the justice reinvestment model.
One of the reasons the YOA has not been as successful for Aboriginal and Torres Strait Islander
children as it has for non-Indigenous children, is that there is an inconsistent approach taken by
police and local areas commands to diversion. The Doing Time – Time for Doing report highlights
some factors that may account for this inconsistency. The report refers to the over-policing of
Indigenous communities and strained relations between police and Indigenous people as some of
the factors that lead to the disproportionate contact of young Indigenous people with the criminal
justice system.25 Some studies have also suggested that racial bias on the part of police may be
an influence in certain areas.26 Whatever the case may be, it is clear that a more consistent
approach is needed to ensure that Aboriginal and Torres Strait Islander children have equitable
access to diversionary options under the YOA.
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The current scheme gives police fairly broad diversionary discretion.27 PIAC recommends that the
YOA should be amended to specify with greater particularity, the factors that the police should
take into account when exercising their discretion to divert a young person from court
proceedings. This is not to limit the police’s discretion to divert a young person from the criminal
justice system, but rather to provide more guidance to aid police in the exercise of their
discretion.
Specifically, PIAC recommends that the YOA should be amended in order to require
consideration to be given to whether the young person is Aboriginal or Torres Strait Islander in
making a determination as to whether the person is entitled to a diversionary option. Although the
YOA aims to achieve this by including addressing Aboriginal and Torres Strait Islander
overrepresentation as one of its stated objects and principles, experience has shown that the
YOA has not been successful in this regard. This approach may give this object and principle the
practical force and utility that is needed to ensure that there is a consistent approach taken to
decisions about diversion for Aboriginal and Torres Strait Islander young people.
PIAC also recommends that the YOA should be amended to prescribe that children between the
ages of 10 and 14 must be given a diversionary option, unless there are exceptional reasons not
to do so. This follows the approach in Sweden where diversion is mandatory for children under
the age of 15 years old. In PIAC’s submission, this approach is also supported by the findings of
a recently released UK study carried out by the Royal Society’s Science Policy Centre. The study
raises questions over the age of criminal responsibility, which in England is 10 years old, as it is
in Australia. The study makes the following observation:
[I]t is clear that at the age of ten the brain is developmentally immature, and continues to undergo
important changes linked to regulating one’s own behaviour. There is concern among some
professionals in this field that the age of criminal responsibility in the UK is unreasonably low, and
28
the evidence of individual differences suggests that an arbitrary cut-off age may not be justifiable.

The ages between 10 and 14 are critical in terms of how a young person might progress, or not,
through the criminal justice system. Research shows that Aboriginal children between those ages
who have had contact with the juvenile justice system are almost certain to be imprisoned as
adults.29 Legal Aid NSW conducted a study of the fifty most frequent users of its services
between 2005 and 2010 and found that 90% of its highest service users were under the age of
21. Further, the average age of first contact with Legal Aid was 13 years old. The high service
users were mostly accessing Legal Aid’s criminal law services; however, many had had contact
with its care practice and almost 50% had been in out of home care.
Such research demonstrates that the critical time for intervention in the lives of young people who
commit crime, is from 10 – 14 years of age. Such intervention should bring together a range of
agencies whose role is to support the young person to ensure that they have the best possible
chance of escaping the criminal justice system and integrating positively into the community.
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Such intervention should be modelled on the approach taken in New Zealand, which is to
empower the young person and his or her family and community to decide what is the best way
to deal with the young person’s offending behaviour, rather than leaving the decision in the hands
of professionals.30 The Government needs to fund culturally appropriate services, particularly in
regional and remote areas, to ensure that there are services available to assist and support the
young person both as part of a diversionary intervention and in the aftermath. Further, the value
of funding for early intervention programs, particularly in disadvantaged areas where youth
offending is high cannot be overstated.
For children and young people aged 14 and over, PIAC also favours the Swedish model, where it
is policy to refer offenders to social agencies rather than prosecute. The Swedish juvenile justice
system places more emphasis on rehabilitation and the provision of support services to assist
young people. The number of young people imprisoned per year in Sweden is considerably low,
as the response to youth offending behaviour is formally shared between the judicial system and
social services.31 PIAC considers this approach to be a good model on which to base a strategy
in NSW to reduce re-offending generally, but also specifically in the case of Aboriginal and Torres
Strait Islander young people.
Recommendation 6
The recommendations made in the federal inquiry into the high involvement of Aboriginal and
Torres Strait Islander juveniles and young adults in the criminal justice system and the Noetic
report should be taken into account in forming a strategy to tackle Aboriginal overrepresentation
in the NSW juvenile justice system.
Recommendation 7
The YOA should be amended to include as one of the criteria for diversion, whether the young
person is Aboriginal or Torres Strait Islander.
Recommendation 8
The YOA should be amended to prescribe that children between the ages of 10 and 14 must be
given a diversionary option, unless there are exceptional reasons not to do so.

Diversion of young people with mental and cognitive health
impairment
PIAC endorses the recommendations made by the Shopfront Youth Legal Centre to this review in
relation to the appropriateness of diversionary interventions under the YOA for young people with
cognitive impairments or mental illness.
There is a disproportionate number of people in NSW with cognitive disability or mental health
impairment that come into contact with the criminal justice system. There are many good reasons
why a diversionary intervention is appropriate for young people with cognitive or mental health
impairment, not the least of which is that treatment and rehabilitation (where possible) is proven
to be effective in addressing the issues that underlie the offending behaviour. It is widely
30
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acknowledged that people with mental and cognitive impairments are not appropriate vehicles for
general deterrence, and the system should support their rehabilitation.
This is consistent with human rights principles which provide that people with mental illness
should have the right to be treated in the least restrictive environment and with the least intrusive
treatment appropriate for the persons need and the need to protect the physical safety of
others.32 Indeed, the Attorney General, the Hon. Greg Smith, has advocated publicly for the
diversion of people with mental illness from the criminal justice system. Consistent with that
sentiment, PIAC recommends that the YOA should include as one of its objects and principles
addressing the overrepresentation of young people with mental and cognitive impairments in the
criminal justice system through diversionary alternatives under the YOA.
Further, one of the criteria to be taken into consideration in determining whether to divert a young
person should be whether the person has a cognitive or mental health impairment. That said,
PIAC acknowledges the practical difficulties in making this assessment, particularly given many
young people are not diagnosed at the early stage of their entry into the criminal justice system.
Shopfront Youth Legal Centre’s submission makes some useful recommendations about how to
address this issue to ensure that young people with mental and cognitive impairment are able to
have equal access to diversionary options. In particular, they submit, and PIAC endorses their
recommendation, that by giving the young person a proper opportunity to seek legal advice from
a lawyer, an assessment of issues such as mental health or cognitive impairment might arise and
therefore inform the process of dealing with the young person under the juvenile justice system.
Recommendation 9
The YOA should include, as one of its objects and principles, addressing the overrepresentation
of young people with mental and cognitive impairments in the criminal justice system through the
use of youth justice conferences, cautions and warnings.
Recommendation 10
The YOA should be amended to include, as one of the criteria for diversion, whether the young
person has a mental illness or cognitive impairment.

Children (Criminal Proceedings) Act
PIAC endorses the recommendations made by the Shopfront Youth Legal Centre to this review in
relation to the CCPA. PIAC limits its comments in relation to the CCPA to issues regarding its
interaction with the Bail Act 1978, the age of criminal responsibility and the question posed in the
Consultation paper about merging the YOA and the CCPA.

Interaction between the CCPA and the Bail Act
In its submission to the recent review of the Bail Act 1978, PIAC raised concerns about the fact
that the Bail Act does not adequately consider the different needs and rights of children. As such,
it effectively has the same impact on young people as it does on adults – a situation that is
32
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inconsistent with Australia’s international law obligations. Indeed, the fact that the Bail Act applies
equally to young people as it does to adults is one of the main reasons for the sharp increase in
the numbers of young people on remand in NSW juvenile detention centres. To address this
wholly undesirable situation, PIAC submits that the CCPA should take precedence over the Bail
Act or at the very least, the principles which guide the operation of the CCPA should also apply in
respect of bail decisions made in relation to young people.
Recommendation 11
The CCPA should take precedence over the Bail Act 1978.

Should the age of criminal responsibility be changed? If so, why, and
to what age?
As referred to above, a recently released UK study suggests that the age of ten may be an
unreasonably low age to hold a child criminally responsible for offending behaviour.33 The report
finds that the brain is still developing at that age and the parts of the brain which are connected
with judgment and decision-making are still in the process of forming and continue to do so
throughout adolescence. As such and consistent with recommendation 8 above, PIAC submits
that the current approach to dealing with children between the age of 10 and 14 who commit
criminal offences, needs to be changed.

Should the YOA and the CCPA be merged?
PIAC supports the merger of the YOA and CCPA for the reasons outlined in the Shopfront Youth
Legal Centre’s submission to this review. In addition, PIAC submits that merging the two Acts
would be consistent with an amendment to the YOA to expand the range of offences that can be
dealt with under it to include all offences for which the Children’s Court has jurisdiction. This is in
line with the jurisdiction of the CCPA. Further, although the YOA currently requires police to
consider diversionary alternatives before instituting court proceedings in relation to certain
offences, PIAC believes that a merger of the two Acts would encourage this approach even
further and, as noted in the Consultation Paper, create a clearer progression from diversionary
options to more serious sanctions.
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