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REVIEW OF MODEL DEFAMATION PROVISIONS - STAGE 2

SUBMISSION OF WIKIMEDIA FOUNDATION, INC

A. INTRODUCTION

The Wikimedia Foundation, Inc (Wikimedia/the Foundation) is pleased to provide a written 
submission in response to the discussion paper (Discussion Paper) for the Stage 2 Review 
of the Model Defamation Provisions (the Review), and appreciates the work of the Model 
Defamation Law Working Party (DWP) in facilitating this important law reform process.

Wikimedia sees the Review as a critical juncture in the evolution of Australian law, and 
encourages the DWP to evaluate options for reform through a policy lens that emphasises the 
importance of the Australian community’s ability to share and access knowledge freely.

In significant ways, Australian defamation law is out of step with that of other comparable 
jurisdictions like the US and the UK. These differences create uncertainty and risk for platforms
that ultimately chill freedom of expression and access to information under the current 
Australian defamation law framework.

Public interest platforms such as Wikipedia play a crucial role in today’s digital informational 
environment, providing free and reliable information to people across cultures, economies and 
socioeconomic groups. This brings with it social, economic and other benefits.

Wikimedia is concerned that absent significant reforms, access to freely available knowledge
will be compromised due to undue weight being given to the protection of reputation.

The Wikimedia Foundation believes that protections for hosting companies are critical to 
ensure that everyone in society is treated fairly and given an equal opportunity to contribute 
to discourse online. Defamation complaints are important to protect people in society, but there 
must be a balance to how they are handled because they can also be used to 
inappropriately silence discourse when a defendant lacks the resources to defend their 
statements. Further, defamation complaints are highly difficult for intermediary platforms to 
investigate and address. Therefore laws that tip the balance too strongly in favour of 
defamation plaintiffs will lead to policies that allow the rich and powerful to silence legitimate 
criticism and prevent the average Australian citizen from having a fair chance to contribute to 
important public matters.

It is also important for Australia to strike a balance which facilitates its full participation in the 
digital global economy. If Australian defamation laws are much less favourable to platforms 
than those in the US where many platforms are already based, then this imbalance may 
entrench a preference for platforms to base their assets and staff in the US and to create 
systems that disfavour Australian citizen participation. This would be to the detriment of the 
Australian digital economy and also to the objective of having Australian voices heard globally.

Wikimedia considers that collaborative knowledge projects are deserving of protection under 
the law and that:

1. The providers of infrastructure for freely available collaborative knowledge projects 
should be able to operate without the threat of potential liability in defamation under 
Australian law.

2. The contributors to freely available collaborative knowledge projects should be able to 
contribute (in the absence of established malice) and otherwise maintain those projects, 
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without the threat of potential liability in defamation under Australian law, subject to 
appropriate limits.

Including for the reasons that are explored in detail in the Discussion Paper, Wikimedia 
believes that there is insufficient clarity as to the current state of Australian law in respect of 
the liability of parties described in (1) and (2).

B. SUMMARY OF WIKIMEDIA’S SUBMISSION

As further explained below, Wikimedia submits that:

1. The discussion of platform categorisation in the Discussion Paper is a useful starting 
point. However, the proposed categories may create more confusion than they currently 
resolve. Many existing providers, and many providers that may be contemplated to exist 
in the future, will necessarily meet criteria for more than one of the three enumerated 
categories simultaneously, while important facets that may have more bearing on 
intermediary liability are not as clearly identified. It is necessary to adjust and build upon 
the current framework by giving further consideration to other types of platforms, 
including collaborative knowledge projects such as Wikipedia, which may have 
characteristics of more than one of the categories enumerated by the Discussion Paper, 
as well as relevant characteristics not accounted for in those three categories.

2. Changes to the law should not create perverse incentives for online service providers 
to avoid attempting to moderate content - linking increased liability, cost, or 
responsibility to services that attempt to enforce either legal or their own discretionary 
boundaries can discourage good-faith moderation.  Good-faith moderation not only 
allows for more productive communication, but also allows sites and services to remain 
dedicated to specialized purposes, such as educational knowledge-sharing. Therefore, 
laws that disincentivize good-faith moderation are likely to worsen online discourse and 
reduce the safety of Australians and others globally.

3. Care should be taken to provide appropriate protection not only to public interest 
platforms, but also to members of the communities who contribute their time to 
providing quality free information to the public. The English-language version of 
Wikipedia has more than 6 million articles, more than 41 million registered editors, and 
more than 138,000 active editors (people who have edited within the last 30 days).

4. Regard should be given to relevant international precedents, with a view to ensuring 
that Australians are as able to contribute to and benefit from open internet platform 
content as people in comparable jurisdictions such as the US and the UK.  In 2018, 
about 224 million requests (1.5% of world total) per month were made to Wikipedia from 
Australia. This equates to 9.0 requests per person per month 
(https://stats.wikimedia.org/wikimedia/squids/SquidReportPageViewsPerCountryBrea
kdown.htm) 

5. The nature of collaborative knowledge projects is such that there should be broad 
protections from liability for both the entities that provide the infrastructure for those 
projects (such as Wikimedia, in respect of Wikipedia and associated projects), and 
contributors, subject to appropriate controls with regard to malicious behaviour.

6. Wikimedia does not consider it necessary or appropriate for there to be legislative 
requirements that would obligate Wikimedia to gather, collect and retain personal 
information concerning contributors, beyond that information Wikimedia already 
collects and retains in order to operate the projects.

https://stats.wikimedia.org/wikimedia/squids/SquidReportPageViewsPerCountryBreakdown.htm
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Wikimedia considers that the key principle which underlies the current Australian case law to 
the effect that intermediaries are to be protected, is sound. However, the case law and 
legislation does not satisfactorily delineate between intermediaries and authors. Wikimedia 
respectfully submits that key objectives could be achieved by:

1. Introducing immunity for intermediaries similar to that provided by section 230 of the 
Communications Decency Act in the US (Option 4 in the discussion Paper). Wikimedia 
considers that Option 4 is by far preferable to the other options. If Options 1 or 2 in the 
Discussion Paper are pursued, then clear drafting should provide certainty as to the 
operation of the defence and to make it robust.  This should be based on principles 
rather than technical categorisation of the intermediaries to avoid lock-in that prevents 
improvements in technology over time.  Wikimedia’s views on this are further 
developed below.

2. Introducing a defence similar to section 30A (of, for example, the Defamation 
Amendment Act 2020 (NSW)) for platforms and contributors in relation to non-profit 
collaborative knowledge projects with appropriate governance structures.

If a decision is made not to proceed with a defence similar to section 230, then Wikimedia 
submits that, as further explained below, the revised law should also include a clearer and 
more robust innocent dissemination defence.  



4

C. WIKIMEDIA AND WIKIPEDIA: A SUCCESSFUL COLLABORATIVE KNOWLEDGE 
PROJECT

The mission of the Foundation is to empower and engage people around the world to collect 
and develop educational content under a free license or in the public domain, and to 
disseminate it effectively and globally.

The Foundation provides the essential infrastructure and an organisational framework for the 
support and development of multilingual wiki projects and other endeavours which serve this 
mission.  The Foundation will make and keep useful information from its projects available on 
the internet free of charge, in perpetuity. The Foundation is funded mainly by donations and 
does not host advertisements.

The most well-known Wikimedia project is Wikipedia, which is a free, multilingual online 
encyclopedia written and maintained by a community of volunteer contributors through a 
model of open collaboration, using a wiki-based editing system. It is the largest and most-read 
reference work in history. There are more than 12 other significant projects, including for 
example Wikimedia Commons, which provides more than 73 million freely usable media files 
to which anyone can contribute, and Wikiversity, which is dedicated to building free learning 
resources.

Further information regarding the work of Wikimedia is available at 
https://wikimediafoundation.org/our-work.

Wikipedia Editorial Model

Governance

Wikipedia is the most prominent example of a collaborative knowledge project supported by 
Wikimedia.

Wikimedia’s goal to be fully transparent at an operational, procedural and production level is 
reflected in Wikipedia’s democratic governance structure. There are numerous policies that 
regulate the operation of Wikipedia. Editorial decisions are made by a de-centralised group of 
users in accordance with internal mechanisms and editorial policies are updated through 
public discussion and consensus from the participating editors without the Foundation’s 
participation. This system allows Wikipedia to present verified information to interested 
members of the public across the world.

Verifiability

There are thousands of Wikipedia pages, which are created by an extensive community of 
volunteer contributors. As a free, online encyclopedia of this scale that accommodates the 
continual and dynamic refinement of the reference pages within the encyclopedia, Wikipedia 
has a policy of ‘verifiability’. Content must be verifiable before it can be added and the content 
on Wikipedia is determined by information previously published in reliable sources rather than 
the beliefs or experiences of editors. Further information regarding verifiability is available at: 
https://en.wikipedia.org/wiki/Wikipedia:Verifiability. Sources are constantly reviewed, and 
questionable sources may occasionally be “deprecated”, that is identified as sources that 
editors are discouraged from citing in articles, because they fail the reliable sources guideline 
in nearly all circumstances. For example, the Daily Mail was used for many years as a source, 
but has been identified by the Wikipedia community as a source which should no longer be 
used for verification of content. Wikipedia volunteers keep an extensive list of previously 
discussed sources with references to those discussions, which can be found at 
https://en.wikipedia.org/wiki/Wikipedia:Reliable_sources/Perennial_sources. 

https://wikimediafoundation.org/our-work
https://en.wikipedia.org/wiki/Wikipedia:Verifiability
https://en.wikipedia.org/wiki/Wikipedia:Reliable_sources/Perennial_sources
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Contributors

There are more than 41 million people who are registered to contribute to Wikipedia 
(informally, “Wikipedians”). There are different roles within that community including: 

Editors Editors are volunteers who write and edit Wikipedia’s articles.

Administrators Administrators (or admins) have the technical ability to rename and delete 
pages, block IP addresses to prevent vandalism of the wikis, protect and 
unprotect pages from editing, and block user accounts who have violated 
editorial or behavioural policies. Administrators may delete pages and 
impose sanctions on users to enforce the consensus of the Wikipedia 
community and rulings of the Arbitration Committee (described below).

Administrators are appointed through a community review process. Users 
are eligible to apply for adminship after having an account for 30 days and 
making at least 500 edits.

The process of removing administrative access is lengthy and often 
involves attempts to resolve the dispute prior to engaging in Arbitration 
Committee review. Former administrators can request restoration of 
administrator status by placing a request on the Wikipedia’s Bureaucrats’ 
noticeboard.

Bureaucrats Wikipedia Bureaucrats are volunteer users with elevated privileges. For 
example, bureaucrats may grant or remove administrator status (in limited 
circumstances in line with community guidelines), allow bot accounts (i.e. 
accounts programmed to carry out automated tasks), and oversee local 
change usernames in conjunction with the team of global renamers. 

Bureaucrats are appointed by the Wikipedia community through the 
Request for Bureaucratship (RfB) process. RfB nominations are published 
online and remain active for at least seven days. During this period, any 
Wikipedia user may ask questions of a candidate and make comments 
about a candidate’s suitability. At the end of the discussion period, a 
bureaucrat reviews the discussion to evaluate whether there is a 
community consensus in favour of promotion.

Stewards Stewards are a small number of users who have global bureaucrat and 
administrative rights on all languages. They are elected through a 
multilingual process in which all active users of Wikimedia projects may 
vote. Stewards appoint local bureaucrats or admins if no others are 
available and also assist with site technical issues. They work closely with 
the Wikimedia Foundation under a non-disclosure agreement to allow them 
to work on matters involving private data. 

Arbitrators On some languages (notably English) there is an arbitration committee 
positioned above administrators that can make binding rulings on difficult 
disputes among editors. The arbitration committees are elected by users 
of that particular language and are language specific. Administrators are 
empowered to enforce Arbitration Committee rulings. More can be read 
about them at https://en.wikipedia.org/wiki/Arbitration_Committee.
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Wikimedia System Administrators

Separately to Wikipedia users, Wikimedia System administrators are technical staff employed 
by the Wikimedia Foundation to assist with systems administration and maintenance of the 
Wikimedia servers. Stewards, described above, also sometimes assist with system 
administration activities as volunteers under an NDA.

Relevant Technical Functionalities

The Wikipedia user community uses technical tools to achieve its aims of transparency and 
neutrality, some of which were designed by the Foundation, and some by individual technical 
volunteers. For example, Wikipedia pages feature a transparency tool enabling every user, in 
every language version, to see a history of edits and deletions. In rare cases, such as with 
defamatory information, it is possible to hide a historical edit or series of edits, but both the 
Wikimedia Foundation and the Wikipedia community discourage this if at all possible, as 
history sections provide an important archive of what work was already done to avoid 
repeating past mistakes or doing redundant work. Additionally, every Wikipedia page 
prominently features a link to the “Talk” pages, where anyone can read, access and participate 
in the editorial decisions.

D. IMPORTANCE OF DEFAMATION LAWS TO WIKIMEDIA

Defamation law can have important impacts on public interest platforms, including Wikipedia 
and other Wikimedia projects. Each month more than 1.4 billion unique devices access 
Wikipedia.  It has been described as an important gateway for information and research (see 
e.g. https://www.independent.co.uk/news/long_reads/wikipedia-explained-what-it-
trustworthy-how-work-wikimedia-2030-a8213446.html).

Many individuals throughout the world, and public figures in particular, would like to have
accurate but unfavourable references to them removed.

It is important that the revised Australian defamation laws do not create a tool which can be 
used by people to remove accurate negative information about themselves, or to put pressure 
on members of the Wikipedia community to revise history. 

Wikimedia has already had at least one instance in Australia of an individual complaining 
about a biographical entry about that individual and seeking to have the entry modified in 
circumstances in which the biographical entry correctly reflected the reliable media sources 
on which it was based.  The individual did not ultimately press the complaint.

https://www.independent.co.uk/news/long_reads/wikipedia-explained-what-it-trustworthy-how-work-wikimedia-2030-a8213446.html
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Lawsuits against Contributors

Contributors to Wikipedia have been confronted by defamation complaints in the course of 
contributing to Wikipedia in good faith. Such complaints could potentially have a significant 
chilling effect on the willingness of people to participate as contributors. This is particularly 
difficult in the case of Wikipedia where contributors typically add and improve information over 
time, adjusting wording, clarifying statements, and adding new sources as they become 
available. Legal complaints that prevent editors from engaging in the process of iteration and 
improvement can make it impossible to create high-quality articles.

Case Study: Greece

In 2014, Theodore Katsanevas commenced proceedings concerning several statements in 
the Wikipedia article about Mr Katsanevas in several languages that he believed were 
defamatory. The statements were sources from the will of former Greek Prime Minister 
Andreas Papandreou, which had called Mr Katsanevas a “disgrace”. As explained in the 
Wikipedia article, this description was likely due to a complex family dispute regarding Mr 
Papandreou’s death and estate.

Mr Katsanevas sued Wikipedia administrators “Diu” and “ELLAK”. In a preliminary injunction 
hearing, a judge ordered that the allegedly defamatory material be removed, but then ruled 
in favour of Diu and ELLAK in the subsequent preliminary injunction hearing, and held that 
the article could remain as it was with all information and sources. As the trial neared, Mr. 
Katsanevas ultimately chose to withdraw his claims.

Lawsuits against Wikimedia

Wikimedia has been the subject of defamation proceedings in other jurisdictions, and has 
successfully defended those proceedings in circumstances where the Court has recognised 
that Wikimedia was a hosting provider, hosted public information, and that Wikipedia’s clear 
community procedure for content moderation means that complainants have the ability to 
themselves seek amendments to articles.

Case Study: Italy

Previti v. Wikimedia Foundation

In 2012, Cesare Previti, a former Italian Minister of Defence, sued the Wikimedia Foundation 
for hosting a Wikipedia article he alleged contained defamatory information. 

Mr Previti sent a general letter demanding that the article be deleted without clearly 
identifying what content was defamatory or a link to where it was hosted, and subsequently 
filed the suit requesting its removal when Wikimedia did not take it down.

In 2013, the Civil Court in Rome ruled in favour of Wikimedia. The court held that as a 
hosting provider, the Wikimedia Foundation cannot be held liable for the content of 
Wikipedia articles, which it does not control. The court also noted that both Wikimedia and 
the Wikipedia sites themselves provide information about the open and collaborative nature 
of the encyclopedia.

Mr. Previti appealed the decision, claiming that the Foundation did not just host information 
created by third parties, but also actively participated in the creation and management of 
content. The Court of Appeals of Rome affirmed the lower court’s decision.
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In a ruling that provides strong protection for Wikipedia’s community governance model, the 
Court of Appeals of Rome once again recognized that Wikimedia is a hosting provider, and 
that the volunteer editors and contributors create and control content on the Wikimedia 
projects. The Court also made clear that a general warning letter, without additional detail 
about the online location, unlawfulness, or the harmful nature of the content as recognized 
by a court does not impose a removal obligation.

Finally, the Court took notice of Wikipedia’s unique model of community-based content 
creation, and the mechanisms by which someone can suggest edits or additions to project 
content. It found that Wikipedia has a clear community procedure for content modification 
which Mr. Previti should have used to address his concerns. He could have reached out to 
the volunteer editors, provided reliable sources, and suggested amendments to the article 
instead of sending a general warning letter to the Foundation.

Complaints in Australia

Wikimedia has received numerous complaints from individuals based in Australia. In 
Wikimedia’s experience, the review processes described above have resulted in changes 
being made to any content which is inaccurate and defamatory.

Case Study: Australia

In 2019, an individual who claimed that content on a page about the individual was incorrect 
engaged directly with the Wikipedia community in respect of that content. Wikipedia’s 
normal review processes (conducted by the Wikipedia community) led to it being removed.
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E. RESPONSE TO QUESTIONS IN THE DISCUSSION PAPER

In this section, Wikimedia responds to selected questions raised in the Discussion Paper that 
are most relevant to Wikimedia, and the collaborative knowledge projects Wikimedia supports.

Question 1: Categorising internet intermediaries

(a) Is the grouping of internet intermediary functions into the three categories of ‘basic 
internet services’, ‘digital platforms’ and ‘forum hosts’ a useful and meaningful way to 
categorise internet intermediary functions for the purpose of determining which 
functions should attract liability? Why?

Wikimedia considers that some categorisation of platforms may be helpful to minimise the 
scope for uncertainty in relation to the interpretation of the new laws.

It does not however believe that the three categories currently included draw workable 
distinctions between the various types of intermediaries or adequately capture public interest 
platforms such as collaborative knowledge projects. A new category created should be able 
to accommodate the particular characteristics of such platforms and projects.

Wikimedia submits that protection should be at least as broad as the US section 230 defence, 
in that the aim should be to protect people against liability for the contributions of others to 
discussion on the internet subject to a suitable exception where they have materially 
contributed to the material in question in a manner similar to how this is determined in the 
United States.

Question 3: Categorising digital platforms (selected questions)

(b) Do the common features listed above accurately reflect the functions of digital 
platforms?

(e) Are there new and emerging digital platform functions that need to be considered?

(f) Are there any publishing functions of digital platforms that should not attract liability? 
Why?

(g) Is it appropriate to consider digital platforms as having comparable functions to online 
media companies, or should they be considered as separate categories with different 
responsibilities and defences? Why?

Wikimedia supports the position identified in paragraph 3.49 of the Discussion Paper, to the 
effect that the DWP recognises that there is a broad range of services and functions that fall 
under the digital platforms category – and that they have different purposes and capabilities. 
This overarching issue is of critical importance in the Review.

If the wrong test are put in place for liability for defamatory content, then there is a risk that it 
could dampen the enthusiasm for creation of, contribution to, and maintenance of, 
collaborative knowledge projects.  That in turn could have serious public policy consequences.  
Wikipedia is just one example of a quality collaborative knowledge project, and Australians 
access it on average 9 times per month.  This illustrates the important role it has to play in 
providing information to the public.  Moreover, it plays this role across the world including in 
places where for political or economic reasons, good information is harder to come by.  
Regulatory settings should be put in place which foster and encourage the sharing of accurate 
information as part of collaborative knowledge projects.  Those settings will need to provide 
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appropriate protections against liability for the contributions of others, and for good faith 
contributions.

Collaborative knowledge projects have some features in common with other digital platforms, 
insofar as they are discussed in the Discussion Paper, but there are unique aspects of those 
collaborative knowledge projects that make them substantially different to the broad groupings 
that are set out in paragraphs 3.50 to 3.63.

Broadly, the projects that Wikimedia supports, including Wikipedia, provide an integral source 
of freely accessible information that is subject to a carefully structured, transparent, editorial 
process, and is provided by volunteer contributors operating in a collaborative manner. 
Transparency of the editing process (anyone can see the edits) as well as the large number 
of registered contributors (more than 41 million) in the framework described above result in a 
robust source of knowledge. The open nature of the Wikipedia community means that 
contributors are from a diverse range of backgrounds. Wikimedia actively encourages 
diversity. The requirement for information to be based on reputable sources protects against 
subjectivity and inaccuracy.

The definitional discussion in the Discussion Paper is a useful starting point for the exploration 
of different platforms that operate online.

Care should be taken that the new defence covers all internet intermediaries.  Wikimedia 
submits that this should be by reference to principles rather than technical details.  Any 
reference to technical distinctions between different types of platforms should be simply to 
confirm that they all fall within the ambit of the defence.

There should be recognition of the unique aspects of public interest platforms such as 
collaborative knowledge projects, which do not resemble the operation of other platforms such 
as commercial social media and search engine services. There are strong policy reasons as 
to why the user-created publications hosted by collaborative knowledge projects should not 
attract liability in certain circumstances, which Wikimedia says are similar to the policy 
underpinnings for defences supporting freedom of academic expression (see response to 
Question 10 below).

For example, the case studies referred to above, illustrate that:

1. Wikipedia’s encyclopedic content contributors, who are volunteers and operate within 
a well-defined governance structure that prioritises the verifiability of information, can 
be and are occasionally, personally the subject of defamation complaints.

2. Complainants can engage with the Wikipedia governance process directly to address 
concerns regarding content. The creation of the content in Wikipedia is internally 
regulated through a peer review process where other editors can modify and discuss 
it as explained above, and control is decentralised and ultimately open. Complainants 
have successfully engaged with this process to have content removed.

3. In spite of the existence of processes for the correction of inaccurate content (including 
allegedly defamatory content), Wikimedia will occasionally receive complaints about 
content on Wikipedia (which are essentially complains about the underlying sources 
for articles), in circumstances where the complainant has not sought to engage with 
the community, or the underlying source at all. In such cases, Wikimedia encourages 
complainants to engage with the Wikimedia community’s governance processes as a 
first recourse and only to contact the Foundation for assistance if the complainant 
discovers a gap in these processes.
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Question 10: Immunity for internet intermediaries unless they materially contribute 
to the unlawfulness of the publication

(a) Should a blanket immunity be provided to all digital platforms for third-party content –
even if they are notified about it, unless they materially contribute to the publication?

(b) What threshold or definition could be used to indicate when an intermediary materially 
contributes to the publication of third-party content?

(c) If a blanket immunity is given as described above, are there any additional or novel 
ways to attract responsibility from internet intermediaries?

Wikimedia is broadly supportive of a blanket immunity to all digital platforms for third-party 
content – even if they are notified about it, unless they materially contribute to the publication, 
that is what is referred to in the Discussion Paper as “Option 4” (the USA approach).

Wikimedia supports Option 4, that is, an immunity for internet intermediaries for user-
generated content, and respectfully submits that this is the best approach to intermediary 
liability (preferable to any other regulatory approach including those otherwise set out in this 
response).

Section 230 sets out relevant policy considerations that were said to support the immunity (at 
the time of its implementation), which can be paraphrased as follows:

1. To promote the continued development of the Internet and other interactive computer 
services and other interactive media.

2. To preserve the vibrant and competitive free market that presently exists for the 
Internet and other interactive computer services, unfettered by Federal or State 
regulation.

3. To encourage the development of technologies which maximise user control over what 
information is received by individuals, families, and schools who use the Internet and 
other interactive computer services;

4. To remove disincentives for the development and utilization of blocking and filtering 
technologies that empower parents to restrict their children’s access to objectionable 
or inappropriate online material; and

5. To ensure vigorous enforcement of Federal criminal laws to deter and punish trafficking 
in obscenity, stalking, and harassment by means of computer.

Section 230-syle immunity would provide ongoing fuel for innovation. The original rationale of 
section 230 remains relevant in the internet age today. It is incorrect to assume that today’s 
technology industry is dominated only by tech ‘titans’ who do not require legal immunity. The 
Australian technology industry still features a pipeline of start-ups which fuel innovation and 
require support. 

Indeed, as observed by the Organisation for Economic and Co-Operation and Development 
(OECD) in 2011, ‘growth and innovation of e-commerce and the internet economy [depends] 
on a reliable and expanding internet infrastructure.’ Accordingly, ‘an immunity or "limited 
liability" regime (such as section 230) was, and is, in the public interest.’1 In a 2014 report,2

1 OECD, ‘The Role of Internet Intermediaries in Advancing Public Policy Objectives’ 2011, p. 74.
2 https://www.alrc.gov.au/publication/serious-invasions-of-privacy-in-the-digital-era-dp-80/10-
defences-and-exemptions/safe-harbour-scheme-for-internet-intermediaries/.
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the Australian Law Reform Commission considered that a strong and broadly applicable safe 
harbour scheme such as section 230 would strike an appropriate balance if accompanied by 
conditions, such as a requirement to comply with industry codes and obligations under the 
Privacy Act 1988 (Cth).

Defamation is perhaps the core issue where protections in the style of section 230 remain 
most relevant: Wikimedia submits that no technology in existence or development today allows 
for effective evaluation of defamation claims by those not familiar with the underlying facts. 
Defamation therefore creates a power imbalance in which wealthy public individuals have the 
resources to prepare a defamation claim but the content contributors who add user-generated 
content almost never have the resources to defend their work. In these circumstances, it 
remains difficult for any intermediary to effectively respond to defamation complaints and in 
particular makes it difficult to retain a robust and competitive free market when such a claim, 
absent protection, could heavily disrupt most businesses. 

Section 230-style immunity would provide certainty to Australia’s technology sector

As recognised in the Stage 2 Discussion Paper, section 230 would remove a barrier to 
innovation online and allow Australians to be at the forefront of development of and access to 
a variety of platforms and technologies. A section 230-equivalent would provide a clear 
legislative position on intermediary liability while allowing the common law to remain 
responsive to technological advancements. This would provide market certainty and enable 
emerging technology companies to grow free from the fear of penalisation for actively 
moderating content. Clearly, such objectives are in the interests of the Australian economy. In 
the post-pandemic economy, it is crucial that the Australian legal framework encourages 
innovation, facilitates job growth in the technology industry, and allows Australian companies 
to fully compete in the digital global economy.

In 2019, Australia’s technology sector contributed $122 billion to the Australian economy, 
which represents 6.6 per cent of Australian GDP. By contrast, the digital economy is expected 
to account for almost a quarter of global GDP by 2025. Research by the OECD demonstrates 
that Australia is lagging behind its global peers in most indicators relating to innovation. This 
perhaps explains why the portion of the stock market occupied by technology companies is 
roughly four times larger in the US than in Australia.3 To remain productive and competitive in 
the internet age, economics firm AlphaBeta recommended in a 2019 report entitled Australia’s 
Digital Opportunity that Australian lawmakers follow the approach of global leaders in the tech 
industry by minimising the regulatory burden and liability of internet intermediaries. 

American reform processes recognise the intrinsic value of section 230

Section 230 is currently the subject of proposed reform in the US. In response to extensive 
stakeholder submissions, the US Justice Department published recommendations in June 
2020 to reform, rather than repeal, section 230. The Justice Department’s decision to reform 
rather than revoke section 230 recognises its intrinsic value and ongoing relevance in today’s 
networked society. Namely, section 230 continues to encourage the free flow of information 
and protect platforms in their efforts to moderate harmful material online. The Australian 
Government’s recent focus on the regulation of harmful or illegal online material, notably 
demonstrated by the recently tabled Online Safety Bill 2021, suggests that Australian policy 
objectives align with section 230’s original intention to incentivise intermediaries to create safe 
online environments by actively moderating content.

3 https://digi.org.au/wp-content/uploads/2019/09/Australias-Digital-Opportunity.pdf.
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Section 230 safeguards freedom of expression

We believe that a section 230-style immunity in Australia, informed by the recent 
recommendations of the US Department of Justice, would strike an appropriate balance 
between the public interest in online content regulation against the public interests in 
innovation and free speech.

Summary of disadvantages of different approach

Any defamation approach which strips platforms of protection once they have knowledge of 
defamatory content (in the sense of content which may cause readers to think less of 
someone) will have serious detrimental impacts.

First and most important of these is that it will discourage responsible review and moderation 
of material.  Platforms will refrain from moderating third-party content in order to avoid the 
potential to acquire knowledge of material sufficient to deprive them of protection. This is 
contrary to public policy, which weighs in favour of encouraging hosts of platforms and of 
pages on platforms to consider and where appropriate remove third party content. Liability 
should only attach where intermediaries have contributed to indefensible content.

A second important impact is that if Australia continues to provide platforms with a regulatory 
environment which is seriously disadvantageous in comparison to that of the US, then 
platforms will continue to choose to base their people and assets in the US and to make 
policies that make it more difficult for Australians to contribute to online communities.  This is 
to the economic and social disadvantage of Australians.

Further, by taking an approach consistent with the US, Australia would offer the benefit of 
consistency.  In a globalised media and internet environment, the benefits of consistency 
should not be underestimated.  As with privacy laws and other laws affecting the flow of 
information across international borders, when in doubt an internationally consistent approach 
should be preferred to minimise regulatory barriers to trade.

Fourth, an overly plaintiff friendly approach carries the risk that rich and powerful people who 
have the means and sophistication to send concerns notices and threaten litigation will be 
able to use such notices and threats to stifle true speech and distort public discourse.

There is a strong public interest in favour of true, albeit negative public interest material being 
published.  Indeed, it is not just a matter of speculation but also a matter of case law that the 
efficacy of, and public confidence in, the court system depends on reporting of it: see, eg. 
Scott v Scott [1913] AC 417; Spigelman, J --- "The Principle of Open Justice: A Comparative 
Perspective" [2006] UNSWLawJl 19; (2006) 29(2) UNSW Law Journal 147.

Likewise, cases concerning the implied constitutional freedom of speech have recognised that 
reporting of government and political matters is essential for the operation of the Australian 
democratic system: see, e.g. Lange v Australian Broadcasting Corporation (1997) 189 CLR 
520.

Alternative to Option 4

If option 4 is not pursued, then there should in any event be a robust innocent dissemination 
defence protecting digital platforms including public interest platforms such as collaborative 
knowledge projects. The innocent dissemination defence should make it clear that platforms 
have the benefit of the defence in relation to material they host until a prescribed period after 
they receive a notice in a prescribed form supported by a statutory declaration with adequate 
supporting evidence as to the falsity of the defamatory content complained of.
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Protection of contributors to collaborative knowledge projects

The defences discussed above will not, however, assist Australian contributors to articles 
published as part of collaborative knowledge projects, which means that more is needed.

To protect Australian contributors to collaborative knowledge projects there should also be a 
defence similar to the defence for the publication of a defamatory statement in a scientific or 
academic journal if certain conditions are met (for example, the defence set out in s 30A in the 
Defamation Amendment Act 2021 (NSW)). 

The policy considerations underpinning a defence protecting academic expression are similar 
to the rationale for protecting freely available knowledge projects established for public interest 
purposes which operate transparently and with an appropriate governance framework. In the 
the December 2019 Council of Attorney’s-General Review of the Model Defamation 
Provisions—Background paper it was stated that most stakeholders recognised importance 
of academics and scientists being able to freely express their views on matters which have 
been peer-reviewed, engage in uninhibited debate, and scrutinise material without facing the 
threat of defamation.4 Similarly, a defence for Australian contributors to collaborative 
knowledge projects, would facilitate contributions by Australians who donate their time to write 
and review articles on Wikimedia and similar projects so that the public can have the benefit 
of those contributions.

It is in the public interest that the Australian community has access to, and can participate in 
such knowledge projects without undue fear of defamation litigation, and that the organisations 
that provide the infrastructure for such knowledge projects are protected from potential 
defamation liability when acting in the course of providing that infrastructure. This is particularly 
so in circumstances where a complainant has the opportunity to raise any issues through the
talk page or Wikipedia’s Volunteer Response Team.

Wikimedia submits that there should be appropriately adapted defences that support this 
public policy aim. There are also historical precedents for protection of public interest content 
by way of the common law qualified privilege defence. For example, in Bowin Designs Pty Ltd 
v Australian Consumers Assn (unreported, Fed Ct, Lindgren J, NG 758 of 1992, 6 December 
1996) the Federal Court held that qualified privilege was available to CHOICE Magazine in 
respect of publication of an article about potentially dangerous gas heaters to 140,000 people.  

In Bashford v Information Australia (Newsletters) Pty Ltd (2004) 78 ALJR 346; [2004] HCA 5, 
a majority of the High Court held that the qualified privilege was available to the publisher of a 
specialist occupational health and safety bulletin. The majority also made it clear, however, 
that the defence is still generally unavailable to the media (subject to exceptional cases such 
as those discussed above). 

In Carleton v Australian Broadcasting Corporation (2002) 172 FLR 398; [2002] ACTSC 127, 
in which Higgins J found that the common law qualified privilege defence was available in 
relation to the ABC's Media Watch program on the basis that adherence by the media to “high 
standards of ethics is a vital assumption which our democratic society is entitled to make” (at 
[157]).

However, in O'Brien v Australian Broadcasting Corp [2016] NSWSC 1289, McCallum J 
respectfully declined to follow this finding. Her Honour found that the common law qualified 
privilege defence is not available in respect of the Media Watch program as it is not broadcast 

4 December 2019, Council of Attorney’s-General Review of the Model Defamation Provisions—
Background paper, p. 19.
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on an occasion of privilege within the meaning of that defence. A similar approach has been 
taken in subsequent cases.

A common law privilege defence could be drafted by specifying that publication on a 
knowledge platform is an occasion of qualified privilege. The qualified privilege defence can 
be defeated by establishing malice. Courts almost invariably infer malice if it can be proved 
that the publisher knew defamatory material to be false. If a complainant is wrongly defamed, 
then he or she could put on a statutory declaration as to the true state of affairs and plead 
malice if publication continues in the absence of strong evidence of truth.

Question 16: Orders to identify originators

(a) Is it necessary to introduce specific provisions governing when a court may order that 
an internet intermediary disclose the identity of a user who has posted defamatory 
material online?

(b) What countervailing considerations, such as privacy, journalists’ source protection, 
freedom of expression, confidentiality, whistle-blower protections, or other public 
interest considerations might apply?

(c) What types of internet intermediaries should such provisions apply to?

(d) Is it necessary to provide for reforms to ensure that records are preserved by 
intermediaries where a complainant may wish to uncover the identity of an unknown 
originator?

(e) Do any enforcement issues arise in relation to foreign-based internet intermediaries 
who may not accept jurisdiction? How could this be overcome?

(f) Is it appropriate to provide for these types of orders in the MDPs, or should this be left 
to each jurisdiction’s procedural rules?

Wikimedia considers it important to facilitate anonymous contributions to public interest 
knowledge platforms. It does not support any proposal to provide for a mechanism requiring 
collaborative knowledge projects, such as Wikipedia, to collect additional personal information 
of contributors and make that information available to complainants, for the purposes of 
facilitating the commencement of defamation proceedings.

In order to allow contributors to feel safe in editing Wikipedia and the other projects (and 
lacking any for-profit motive to collect unnecessary data), Wikimedia routinely collects very 
little personal information of contributors to the sites, and stores most of it for only a short 
period of time.  Storage of contributor identifying information would prejudice the privacy of 
contributors and may discourage some people from contributing at all.

For the reasons discussed below, it also would not materially enhance the reliability of the 
information in Wikipedia’s articles.

In light of the robust internal mechanisms outlined above (see Background), Wikimedia 
considers that it would be inappropriate for there to be legislative intervention requiring hosts 
of  knowledge platforms to obtain and store personal information of contributors not necessary 
for any business purpose, for the purposes of providing that information to defamation 
complainants.
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There is no need to identify the editor who contributed the material because Wikipedia’s 
content policies require editors to include external links referencing the original source. 
Wikipedia’s core content policies of verifiability, neutral point of view, and no original research 
require material to be appropriately sourced and referenced.

These policies are enforced through de-centralised and democratic processes. Therefore, it 
would be unnecessary for a complainant in a defamation proceeding to have access to the 
identity of individual contributors, given the verifiability of underlying sources. Furthermore, 
such a requirement would be unnecessary in light of Wikipedia’s internal systems for resolving 
content disputes. As discussed above, administrators and bureaucrats have the power to 
block pages to enforce the consensus of the Wikipedia community and rulings of the 
Arbitration Committee.

Most inappropriate material added to Wikipedia is removed in a matter of minutes or faster. 
Moreover, such a requirement would threaten the collaborative and ever-evolving nature of 
the platform. 

Lastly, we note that additional data collection would serve at best only a marginal benefit. 
Technical data collected about a user’s computer and internet connection already allows for 
the identification of a truly malicious user (usually by means of a subpoena or equivalent to an 
internet service provider for the user behind a given technical address). This information can 
be preserved using existing civil processes. Requiring companies to collect or retain data that 
serves no business purpose would place the privacy of Australian citizens at risk merely to 
provide a small amount of additional convenience to defamation plaintiffs. 

Question 17: Other issues regarding liability of internet intermediaries

(a) Are there any other issues regarding liability of internet intermediaries for the 
publication of third-party content that need to be considered?

Wikimedia welcomes the careful consideration being given to laws in the US and the UK as 
part of finding the right balance for Australian online defamation laws. Online media has now 
converged and is globalised. By protecting participation by Australians and Australian 
companies in public interest knowledge projects, the defences proposed in this submission 
would enable Australians to continue to fully participate in those projects without undue liability 
concerns. Appropriate protection of public interest platforms in Australia will also encourage 
the establishment and hosting of collaborative knowledge projects in Australia.

Wikimedia would welcome any opportunity to participate in any discussion of the important 
issues being considered as part of this review, and to comment on any specific proposals 
which are considered as part of it.  




