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3 Select External Legal Services 

This module focuses on the processes involved in choosing and engaging a legal firm or setting 
up a legal panel.   It is relevant to all who actually purchase legal services. 

3.1 Objectives: 

• To provide an overview of the NSW procurement framework 

• To review informed purchaser tools used when establishing legal services panels 

• To list the main informed purchaser considerations when formulating a request for 
tender for a legal services panel 

• To define the concept of value for money 
• To demonstrate the importance of engaging panel firms with fee structures appropriate 

for the particular work 
• To identify standard and innovative fee arrangements, along with their suitability to various 

types of legal matters. 

3.2 Key learning concepts: 

• Procurers of goods and services for NSW Government must be aware of and operate in 
the NSW procurement framework 

• Innovative informed purchaser arrangements must be encouraged at the point of 
procurement 

• Different types of firms with different attributes are suited to different types of legal matters 
– understanding what kinds of firms an agency requires for its legal work is a key role of 
the informed purchaser. 

3.3 How does NSW Government Procure Legal Services?  

There are a number of ways in which NSW Government can procure legal services: 

1. Establish a Panel of Legal Firms to undertake all or some of the Agency’s work.  For 
example, an Agency may establish one panel for all its litigation, another for its contract 
work and a third for property based work such as conveyancing and leasing. Panels are 
established by conducting a tender, utilising a Request for Tender (RFT).  Module 5 
deals with the establishment of legal panels whilst Module 6 deals with management of 
panels. 

2. Select a panel firm to conduct work on an individual matter.  Again, there are two ways 
this can occur.  In certain work (both type of work and level of cost) it is necessary to 
obtain quotes from panel firms (using a Request for Quote (RFQ)) and engage the firm 
whose response to the quote gives best value for money.  For other work, either due to 
low cost or perhaps because a standard fee has been negotiated for that type of work, it 
is simply a matter of choosing which panel firm is best suited to undertaken the matter. 

3. Engage a non-panel firm to undertake work.  This occurs when an agency has not 
established a panel, or the work is of a specialized kind not capable of being undertaken 
by a panel firm. 
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3.4 Overview of the procurement process  

Procurers of goods and services for NSW Government must be aware of and operate in the 
NSW procurement framework.  The NSW Government has developed a six-stage process for 
procuring goods and services.  This is reproduced below. 

The six-stage NSW Procurement Process is a different concept to the six stages of the Leading 
Practice Procurement Process described in Module 1.  However, there are some common 
features of the two processes. To distinguish each process, we refer to them in this workbook 
as the Leading Practice Procurement Process and NSW Procurement Process. 

 

This procurement process applies to both establishing legal panels, and engaging external firms 
for specific work, including outsourcing work to a legal panel. 

3.5 Six Step Process 

3.5.1 Step 1 - Needs Analysis 

Determine the need to be met and whether procurement provides the optimal solution. 

Key Activities 

• Define the need 
• Identify options to satisfy the need 
• Justify decision to procure 

Decision Point 

• Decide to procure 

3.5.2 Step 2 - Funding Approval 

Determine the scope of the required project and develop the business case or 
investment justification to obtain necessary funding to proceed. 

Key Activities 

• Define project scope and objectives 
• Develop preliminary procurement strategy 
• Develop preliminary risk, stakeholder and change management plans 
• Develop business case and funding request 

Decision Point 

• Funding approved 

3.5.3 Step 3 - Project Procurement Plan 

Determine the strategy for approaching the market and prepare a procurement plan to 
ensure a viable acquisition outcome. 

Key Activities 
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• Establish governance structure 
• Determine market approach (procurement strategy) 
• Prepare project procurement plan 

Decision Point 

• Procurement plan approved 

3.5.4 Step 4 - Service Provider Selection 

Produce request for tender documents and seek offers from the market. Select the 
service provider(s) that provides best value for money. 

Key Activities 

• Prepare request for tender documents and obtain approval for release 
• Prepare tender evaluation plan 
• Seek offers from the market 
• Evaluate offers and select service provider(s) 
• Obtain approval to award contract to selected service provider(s) 

Decision Point 

• Contract awarded 

3.5.5 Step 5 - Contract Management 

Ensure Service Provider(s) delivers the asset, goods or services in accordance with 
contractual obligations. 

Key Activities 

• Manage contract 
• Ensure delivery 
• Manage service provider performance 

Decision Point 

• Project commissioned 

3.5.6 Step 6 - Procurement Evaluations 

Review the outcomes of the project and disseminate any learning’s. 

Key Activities 

• Review outcomes against objectives 
• Assess service provider performance and value for money 
• Capture and disseminate lessons learned 

Decision Point 

• Outcomes evaluated 
 

NSW Government procurement policies and processes are outlined at 
http://www.nswprocurement.com.au. 
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Table 1 Comparison of Leading Practice Model And NS W Procurement Process 
 

LEADING PRACTICE 
PROCUREMENT 
PROCESS 

NSW 
PROCUREMENT 
PROCESS 

ESTABLISHING A 
PANEL 

ENGAGING ON 
INDIVIDUAL 
MATTERS 

Define Legal Services X  

In-House Legal 
Resources 

Needs Analysis 
X X 

 Funding Approval  X 

Project Procurement 
Plan 

X  

Select External Services 
Service Provider 
Selection 

X X 

Provider Relationships Contract 
Management 

X X 

Information Sharing  X X 

Measure, Monitor & 
Refine 

Procurement 
Evaluations 

X  

3.6 What is value for money?  

‘Value for money’ is the term used to assess whether or not an organisation has obtained the 
maximum benefit from the goods and services it acquires and/ or provides, within the resources 
available to it.  It not only measures the cost of goods and services, but also takes account of 
the mix of quality, cost, resource use, fitness for purpose, timeliness and convenience to judge 
whether or not, when taken together, they constitute good value.  Two of the key components of 
value for money are price and innovation. 
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Value for money is defined in the NSW context as the benefits compared to whole-of-life costs. 

Relative value for money may be determined between tenders by considering their benefits 
taking into account all factors relevant to the contract outcome such as: 

• Price with whole-of-life costs 

• Experience 

• Quality 

• Reliability 

• Timeliness  

• Delivery 

• Innovation  

• Product servicing 

• Fitness for purpose 

• Value-adding components such as meeting the government’s economic, social and 
 environmental objectives where relevant. 

3.7 Choosing the Firm to Deliver Value for Money 

Part of the value for money decision of the informed purchaser is choosing the firm that is best 
suited to undertake the work.  This involves a consideration of some or all of the following 
factors: 

• The nature of the matter or project 
• The importance of the matter or project to the Agency 
• The value of the matter or project (e.g. the potential damages award in litigation or the 

value of the investment in a project) 
• The possibility of precedent being set by the matter (particularly so in litigation) 
• The work required and resources required to undertake the work 
• The complexity or otherwise of the work 
• Any specialist legal skills required 
• Any urgency 
• Whether the work is high volume or unique 
• Possible conflicts of interest 
• The location where the work is to be undertaken. 

Many panels will involve a mix of top tier, mid tier and boutique (niche) firms with some including 
regional firms.  It is therefore necessary to consider value for money both at the time a panel is 
established, and when decisions are made about choosing a panel firm for a particular matter. 

The matrix below outlines the attributes in the difference types of firms and the types of legal 
matters for which they are best suited. 
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Table 2 Common Attributes of Different Types of Fir ms   

 
Type of firm Niche  

Category 1 

Mid tier 

Category 2 

Top tier 

Category 3 

Regional 

Category 4 

Expertise 
 

1 to 3 core specialist areas (e.g. 
workplace, property, ICT off 
shoring, environmental 
approvals, probity) – can be 
among best in breed in core 
areas 

Expertise (with some depth) in 
many specialist areas (e.g. 
greater than category 1 and 
less than category 3), also can 
be best in breed in some areas 

Expertise (with substantial 
depth) in most specialist areas, 
often best in breed in some 
areas 

General practitioner, may have 
some expertise in specialist 
areas but not all areas 

Consistency of 
service 
 

High (often linked to firm’s 
culture and operating style – 
less pressure on budget 
expectations) 

Medium to high (often linked to 
firm’s culture and operating 
style) 

Medium to high (often linked to 
budget related issues and 
strategic importance of 
government to firm as a client) 

Medium (often linked to firm’s 
operating style) 

Capacity to 
handle high 
volume of work 

Variable Variable High Variable 

Resourcing 
style 

Lean Small teams Leveraged Lean 

Indicative size 1-50 100+ 250+ 1-20 

Regional 
capacity 

Highly mobile Some have offices in regional 
areas such as Newcastle, 
Wollongong, Albury, Upper 
Hunter 

Sydney headquartered and can 
travel but usually at some cost 

Capacity in specific regions 
only 

Professional 
indemnity 
insurance 

<$25M >$100M > $100M <$25M 

External 
certified quality 
systems 

Unlikely Likely  Highly likely Unlikely 

Government 
policy 
requirements 
eg pro bono,  
briefing 
counsel, tied 
work, model 
litigant 

Possible  Possible to likely Likely Possible 
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Type of firm Niche  

Category 1 

Mid tier 

Category 2 

Top tier 

Category 3 

Regional 

Category 4 

Technology 
security 

Varies Likely Highly likely Varies 

Uses formal 
risk 
methodology 

Varies Varies Varies Varies 

Value for 
money in 
government 
context 

 Likely Varies Varies Likely 

Pricing Varies – generally lower hourly 
rates than Category 2 and 3 

Varies – generally lower hourly 
rates than Category 3 and 
higher than Category 1 

High Varies – generally lower hourly 
rates than Category 2 and 3 

Best suited for Highly specialised work in core 
area 
Peer review AGC 
advice/recommendations in 
core area 
Advising on methodology, 
procedures and systems in core 
area 

As for Category 1  As for Categories 1 and 2 General 
advice/recommendations on 
local issues 
 

 Disputes (not document 
intensive)  
Prosecutions work 
High volume, low complexity 
work 
Large transactions or projects 
in specialty core areas 

Disputes of all sizes 
Prosecutions work 
Commissions, inquiries and 
investigations 
High volume, low complexity 
work depending on firm’s 
strategy  

Large disputes carrying major 
risk (e.g. litigation surrounding 
transport systems).  
 
Large projects carrying major 
risk (e.g. energy privatisation) 

Litigation in regional courts 
Summary prosecutions work 
Low complexity regional work 
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3.8 Fee structures 

The Informed Purchaser understands the different fee arrangements available and when these 
are most appropriately used.  Whilst many law firms continue to charge on an hourly basis as 
their standard basis of charge, firms are increasingly offering alterative pricing arrangements.  
However, many firms only offer a different pricing arrangement if requested to do so by the 
client.  In many panel arrangements, hourly rates are the standard charging arrangement, with it 
being open to the purchaser to negotiate a different arrangement at the time of selection of a 
firm to undertake work. 

When purchasing legal services, it is therefore important to look at whether an alternative fee 
arrangement should be requested.   

Innovative fee arrangements can include:  

• Blended hourly rate 
• Capped fees  
• Capped fee with risk collar 
• Robust cost estimates 
• Fixed pricing  
• Value adjusted fees 
• Unit (or event) fees 
• Annual retainer for volume work 
• Hybrid structures:  

o Fixed fees plus variable 
o Capped fees: hourly rates to a fixed maximum. 

 

Some procurers of government legal services may not be aware of the typical fee structures and 
value-adds provided by different types of firms.  As such, it is difficult to make an assessment of 
value for money.  The Legal Management Services Unit is able to assist in providing information 
on common rate bands, fee structures and value-adds for different tiers of firms.  The Legal 
Management Services Unit can be contacted on (02) 8061 9286. 

 
The matrix below illustrates the range of different fee arrangements that are likely to be used by 
government, when each should be applied and their limitations and benefits. 
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Table 3 Different Types of Fee Arrangements and The ir Application 3 

 

Fee  
Type Definition When used Benefits Limitations 

Hourly 
rate 

Varying rates charged for each 
hour of work done by lawyers, 
increasing with the seniority of 
the professional 
(e.g. $500 per hour for a 
partner of a law firm, $250 per 
hour for a 3rd year solicitor) 

• Most types of legal work 
• In a trusting relationship 

where the task is difficult to 
scope in advance 

 

• Low scoping cost 
• Easy to calculate 
• Easy to measure work done 
• Easy to manage 
• Aligned to costs 
• Readily available 

benchmarks 
• Allows flexibility of both 

scope and resources during 
the course of a project 
 

• Can reward inefficiencies 
• Not aligned to benefits 
• Discourages innovation 
• Fee not known until post-

project 
• High administrative burden 

for both client and firm in 
assembling and checking 
invoices 

• Difficult to monitor whether 
work undertaken was 
necessary and whether 
terms of service agreement 
complied with 

• Effectiveness relies on the 
law firm properly staffing 
the matter 
 

Hourly 
rates 
with 
tiered 
discount 

Hourly rates with increasing 
discounts on rates when tiered 
fee levels reached (e.g. 
discount of 10% when total 
fees billed by firm reach $2 
million, discount increasing to 
15% when total fees billed 
reach $5 million) 

• Most types of legal work 
• In a trusting relationship 

where the task is difficult to 
scope in advance 

• When the expected level of 
fees will trigger the discount 

• As per hourly rates 
• Provides a benefit to the 

client if the anticipated fees 
are high 

 

• As for hourly rates 
• Can tie the client to the firm 

in order to achieve the 
discount 

Blended 
hourly 

A single rate charged for each 
hour of work done by any 

• Large matters or disputes 
where a team approach is 

• Allows for work to be done 
at the right levels and to 

• Not suitable for partner-
heavy advice work 

                                                   
3 Sections of this table have been sourced from: Colin Jasper and Libby Maynard “Is the price right? Finding the best pricing structure for your firm – and your clients” in PSF 
Journal Issue 3, September 2009 
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Fee  
Type Definition When used Benefits Limitations 

rate lawyer, regardless of 
experience and seniority 

required and there is a need 
for work to be handled at the 
right levels for overall cost 
effectiveness 

enable a single blended rate 
to be used as a benchmark 

• Enables direct comparison 
between firms handling 
similar work 
 

• Can result in the firm 
staffing the matter with less 
experienced lower cost 
lawyers 

• No incentive to be efficient 
if less experienced staff 
utilized 
 

Capped 
fee 

Hourly rates are charged up to 
an agreed maximum level on 
an agreed, documented scope 
of work.  After the cap is 
reached, any additional work 
(within the scope) will be done 
at no additional cost 

• Suitable for most medium 
complexity work where 
realistic scope of work can be 
agreed 

• Often used for stages of 
commercial project or 
litigation (e.g. discovery) 

 

• Provides certainty for 
budgeting purposes and 
enables direct comparison 
between firms pricing the 
same work 

• The firm assumes the risk 
and the scoping allows all 
parties to fully understand 
what is expected to be 
completed within the 
capped fee 
 
 

• May encourage firms to cut 
corners if they have scoped 
badly 

• May incur a high scoping 
cost for firms 

• The firm bears all the risk of 
incorrect scope but 
receives no benefit if they 
undertake the work 
efficiently 

• Requires the client to scope 
work clearly 
 

Capped 
fee with 
risk 
collar 

Similar to capped fee but with 
an agreement to renegotiate if 
fees exceed the maximum 
level (the cap) by a previously 
agreed amount (for example, 
an agreed percentage) 

• Suitable for medium to high 
complexity work where 
realistic scope can be 
prepared but where the type 
of matter or number of parties 
make the ‘risk collar’ an 
appropriate risk sharing 
mechanism (e.g. multi-party 
commercial project) 

 

• Provides reasonable 
certainty and sets the 
boundaries for risk sharing 
 
 

• May incur a high scoping 
cost for firms 

• Requires the client to scope 
work clearly 

 

Fixed 
pricing 

A set fee is agreed for certain 
types of work and the fee is 
charged regardless of the time 
spent 

• Capable of being used for 
most work 

• Most commonly used for 
work where the variables can 
be anticipated e.g. property 

• Provides absolute price 
certainty and enables direct 
comparison between firms 
handling similar work 

• Provides an incentive to the 

• May encourage firms to cut 
corners if they have scoped 
badly 

• May incur a high scoping 
cost for firms  
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Fee  
Type Definition When used Benefits Limitations 

acquisitions/disposals, 
leasing (commercial, retail 
and industrial), debt 
recoveries of less than an 
agreed value, trade mark 
registrations, standard 
contracts for goods and 
services 

 

law firm to conduct the 
matter efficiently 

• Firm shares the risk 
• Easy to manage 
• Enables a discussion of 

value from the client’s 
perspective to ensure fee 
reflects value 
 
 
 

• Requires the client to scope 
work clearly 
 
 

Unit (or 
event) 
fee 

A payment per unit of work, 
such as $2,500 per patent 
renewal 

• When repeatable project 
work costs a similar amount 
(e.g. leasing, patent 
renewals, trademarks) 

• Easy to manage 
• Low scoping cost 
• Provides certainty to client 

and firm 
• Aligns to firm’s costs 
• Readily comparable 

benchmarks 
• Use of technology 

increasingly enables 
unitization of work 

• Encourages efficiency of 
process and innovation  
 

• Some legal professional 
services are highly 
customised and cannot be 
unitized 

Value 
adjusted  

Option to add or subtract an 
amount from the total amount 
billed reflecting the value 
received, often set at plus or 
minus 20 per cent of the total 
bill 

• On larger transactions or 
disputes 

• Requires ‘value’ perimeters 
to be agreed at the outset 

• Requires objective test of 
value against agreed KPIs 

• Acts as catalyst for client to 
evaluate firm’s contribution 
against agreed perimeters 
and place a value on that 

• Assists law firm see value 
from the client’s perspective 
 

• On large transactions, the 
adjustment can be 
significant 

• Reduces price certainty for 
the agency 

• Requires discussion at the 
conclusion of the matter to 
determine value and 
monitoring throughout 
project against KPIs 
 

Retainer Law firm paid a set amount per • Often used for high • Provides cost certainty, • Workload, or perception of 
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Fee  
Type Definition When used Benefits Limitations 

annum or per month to provide 
specific services 

volume/low complexity work 
where there is a pattern of 
use and volume, such as 
leasing portfolio renewals 

• When client needs a fixed 
budget 

• When requirements can be 
clearly articulated in advance  

 

reduces administrative 
burden of processing 
multiple invoices 

• Total cost of service is often 
less than if charged on a per 
matter basis 

workload, may vary from 
month to month 

• May create misalignment of 
objectives between client 
(wanting greater benefits) 
and firm (wanting to do 
less) 

Volume 
discount
s 

Law firm applies a fixed 
percentage discount on rates 
for a guaranteed volume of 
work 
 

• Most often used for high 
volume yet standard work 
such as property, leasing, 
conveyancing, debt recovery 

• Low scoping cost 
• Total cost is often less than 

if charged on a per matter 
basis 

• No price certainty for client 
• High base rates negate the 

impact of the volume 
discount 

• Requires close scrutiny of 
invoices by agency staff 
  
 

Hybrid A combination of pricing 
options to reflect different 
types of work 

• Can be used for most types 
of legal work, by panel firms 
providing a range of services 

• Aligns most cost-effective 
pricing model to the type of 
work 

• Likely to provide better 
overall cost-effectiveness 
 

• May be complex and 
difficult to implement and 
monitor 
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The following simple case studies give examples of how these types of fee arrangements can 
be applied: 

3.9 Case Study – Different Fee Arrangements  

Case study 

Capped Fees 

An agency is seeking to divest a substantial piece of property that has various environmental 
issues requiring rectification in order to maximise the value of the property for sale.  The 
transaction can be scoped into three stages requiring a capped fee for each stage:   

- Stage 1: deal with the environmental issues 

- Stage 2: prepare contracts for sale and manage the sale by tender process with the agency’s 
and real estate consultants 

- Stage 3: effect the transfer the property to the purchaser. 

 

Leading practice would envisage each stage of the transaction requiring an agreed scope of 
work and a capped fee. 

Case study  

Blended hourly rate 

An agency with a reasonable volume of mid level litigation carrying a low level of reputational 
risk seeks firms to conduct the work on a single blended rate.  The rate assumes a 
work/responsibility mix of 25 per cent partner input and 75 per cent mix of senior associate and 
solicitor input. 

Case study  

Annual retainer for volume work 

The agency has a high volume of fairly low-level prosecution work.  There is a predictable 
volume each year (with a 10 per cent plus or minus trend over the last three years).  Rather 
than brief the work out on a matter-by-matter basis, it is decided to brief the work out to two 
firms.  The work is distributed equally to both firms at an agreed fixed retainer. The retainer 
represents better cost-effectiveness and cost certainty to the agency than the previous matter-
by-matter approach. 

At the same time, arrangements are agreed for the benchmarking of each firm’s performance, 
outcomes achieved and completion within timeframes. The retainer with each firm is reviewed 
annually. 

Invoicing for the retainer is based on a fixed sum per month accompanied by matter status 
reporting for the month.  
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Exercise 4 

Consider the following three types of matters.  Nominate an innovative fee arrangement 
that would be best suited to the each matter, and justify your choice: 

Matter type 1: 

A Western Australian agency regularly purchases land and buildings in outer urban and regional 
areas for social housing, and requires conveyancing services each time it does so. 

What fee arrangement would you negotiate, and why? 

********************************************* 

Matter type 2: 

A NSW department issues bills to individual households and is required to take debt recovery 
proceedings on a regular basis for failure of bills paid. 

What fee arrangement would you negotiate, and why? 

********************************************* 

Matter type 3: 

An agency has terminated a large infrastructure contract and is suing the contractor in excess of 
$100 million for damages.  The contractor has countersued for $200 million. 

What fee arrangement would you negotiate, and why? 

(Online answers provided at 
http://www.lsc.lawlink.nsw.gov.au/lsc/documents/doc/informed_purchaser_answers.doc) 

3.10 Disbursements 

The manner in which disbursements may be charged must be clearly stipulated in the contract 
with the panel firm.  The RFT should require that the tendering firm explicitly state what 
disbursements will be charged and the rates, and this information must be incorporated into the 
contract with the successful tenderer.  There should be no mark-ups on disbursements.   

There are several legal bureaus available in all capital cities to do this type of work that meet the 
government’s security and privacy requirements. The cost savings mean that, even in regional 
areas, it may be more cost-effective to courier material to the closest legal bureau rather than 
using a law firm. 

Other options are to require firms to specify the photocopying rate per page in cost estimates 
(with no labour component attached) or to require that photocopying be included in the overall 
price offered. 


